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Preface

Requirements to deploy Special Operations Forces (SOF) often arise unexpectedly, and
they present complexity and limited flexibility of funding, which affect the ability of
the various SOF commands to respond in a timely manner.

This report examines funding mechanisms, funding sources, and inter-
Service agreements and develops recommendations that will reduce the fre-
quency and duration of disputes between the U.S. Special Operations Command
(USSOCOM), the Military Departments (MILDEPs), and Geographic Combatant
Commands (GCCs) over their respective funding responsibilities for SOF, especially
the use of Major Force Program 2 (MFP-2) and Major Force Program 11 (MFP-11)
funds.

In exploring these issues and developing recommendations, the research team
sought the perspectives of the Office of the Secretary of Defense, the individual
MILDEPs, and GCC staffs. We were not able to consult with all of the parties involved
in the funding process, however, so this report focuses on identifying areas where
USSOCOM can improve its own internal fund management processes and areas of
opportunity for dialogue with the MILDEPs on how to better coordinate the funding
and resourcing of validated missions in support of the GCCs.

Implementation of the recommendations in this report will require close co-
ordination between USSOCOM and the Under Secretary of Defense (Comptroller),
the Assistant Secretary of Defense for Special Operations/Low-Intensity Conflict and
Interdependent Capabilities, elements of the MILDEPs, U.S. Central Command,
and the GCCs. In the process of that coordination, important fiscal policy, as well as
resource allocation issues, will need to be resolved.

This research was sponsored by USSOCOM and conducted within the Interna-
tional Security and Defense Policy Center of the RAND National Defense Research
Institute, a federally funded research and development center sponsored by the Office
of the Secretary of Defense, the Joint Staff, the Unified Combatant Commands, the
Navy, the Marine Corps, the defense agencies, and the defense Intelligence Community.

For more information on the RAND International Security and Defense Policy
Center, see http://www.rand.org/nsrd/ndri/centers/isdp.html or contact the director
(contact information is provided on the web page).


http://www.rand.org/nsrd/ndri/centers/isdp.html
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Summary

The creation of the Global SOF [Special Operations Forces] Network (GSN) is prem-
ised on the notion that more responsive SOF will serve the interests of the United States.
If the President wants more flexible, responsive SOF, those forces will need funding
available under arrangements that are equally flexible, responsive, and accountable.

This report examines established funding mechanisms, funding sources, and inter-
Service agreements and develops recommendations that will reduce the frequency and
duration of disputes between U.S. Special Operations Command (USSOCOM), the
Military Departments (MILDEPs), and Geographic Combatant Commands (GCCs)
over their respective funding responsibilities for SOF, in particular the use of Major
Force Program 2 (MFP-2) and Major Force Program 11 (MFP-11) funds.

There are many stakeholders and parties in the funding process. We were not
able to consult with all of those parties, however, so the report focuses on identifying
areas where USSOCOM can improve its own internal fund management processes
and areas of opportunity for dialogue with the MILDEPs on how to better coordinate
funding and resourcing of validated missions in support of the GCCs.

Key Factors

If and when USSOCOM’s GSN is fully implemented, it is likely that the forces in it
will need to execute validated operations and activities prompted by adversary actions
or by opportunities for partner-nation engagement, many of which will be unantici-
pated, time-sensitive, and not provided for in the deliberate funding process that pro-
duces the budgets for components of the Department of Defense (DoD).!

! Objectives would be pursued through the established decisionmaking processes, which produce budgets

within DoD that are therefore subject to all of its provisions and oversight. No operations would be undertaken
without explicit authorization from the Secretary of Defense and the concurrence of the theater commander in
whose Area of Responsibility (AOR) the operation would transpire.
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In the current operational environment, the Theater Special Operations Com-
mand (TSOC) headquarters at each AOR is responsible for identifying the funding
to support the GCCs’ validated requirements for the use of SOF. In most cases, the
TSOC:s coordinate with the Combatant Command Support Agents (CCSAs) and, with
the guidance of paragraph 4 of the Execute Order (EXORD), identify the appropriate
funding sources. However, there are instances when the TSOCs and the CCSAs do
not agree on those sources. These disputes generally arise when validated but unfunded
or unbudgeted? requirements are involved.

In the past, these types of requirements have been modest in both size and
number and have often been funded with the help of Overseas Contingency Opera-
tion (OCO) dollars or, when appropriate, Major Force Program 11 (MFP-11) dol-
lars, which are controlled directly by USSOCOM. In some instances, however, fund-
ing has been less straightforward, leading to disputes between the TSOCs and the
CCSAs, primarily over whether the requirement being funded is Service-common
and appropriately funded using Major Force Program 2 (MFP-2) or is SOF-peculiar
and appropriately funded using MFP-11.3 The lack of a clearly defined dispute resolu-
tion process at the action-officer (AO) level, along with a lack of consistent standards
on the appropriate application of funding sources, has led to protracted delays in the
execution of validated but unfunded requirements.

While all the relevant stakeholders may agree that a mission should be initiated
and an EXORD issued, unfunded requirements (UFRs) pose a special funding chal-
lenge to the TSOC staffs, which must plan the details of the mission and secure fund-
ing from a variety of possible funding vehicles, each with strictly defined restrictions
on its use. This complexity is further aggravated by the idiosyncratic way in which
the relationships between TSOC staff and their corresponding MILDEP component
commands have evolved and the limitations of the financial expertise resident in the
TSOC staff.

If the the GCCs are to be provided with SOF agile enough to respond to emerg-
ing threats and opportunities, as called out in the GSN concept, the financial policies
and procedures must be aligned accordingly.

Conclusions and Recommendations

This study was undertaken to investigate whether funding difficulties could be relieved
by making USSOCOM the CCSA for the TSOCs. DoD Directive (DoDD) 5100.03

2 In this document, the term unfunded is used to refer to both unprogrammed and unbudgeted requirements.
Unprogrammed requirements are those that have emerged since the beginning of the current budget year; unbud-
geted requirements are those that were known but priorities precluded their funding.

3 MFP-2 and MFP-11 are defined in detail in Appendix B.
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makes clear that CCSA is a responsibility conferred on a MILDEP by the Secretary
of Defense. USSOCOM is not a MILDEP but a combatant command—the type of
organization that is supposed to be the recipient of CCSA goods and services, not
the provider of them. Further, CCSA status would create circumstances under which
USSOCOM would have to reimburse the share of the base operating expenses incurred
by USSOCOM personnel distributed across installations operated by defense compo-
nents. This would incur additional accounting costs to track, report, and reimburse the
Service-common expenses and Base Operating Support involved. Finally, and most
importantly, CCSA status would not eliminate disputes that USSOCOM has with
the MILDEPs concerning whether MFP-2 or MFP-11 funds should be used to pay
for goods and services essential to newly validated operations. However, the TSOCs
are now assigned to USSOCOM,* a change in organizational alignment that presents
the Commander of USSOCOM with an opportunity to examine the current funding
process and pursue a course of action that anticipates and eliminates or shortens the
duration of funding disputes and also provides for more flexible funding.

Our recommendations fall into three categories: (1) reducing the number and
duration of funding disputes; (2) increasing USSOCOM’s flexibility in funding vali-
dated but unfunded and/or unbudgeted requirements, dealing in part with appropri-
ated fund augmentation; and (3) improving the Memoranda of Agreement (MOAs)
between the Services and USSOCOM.

Recommendations 1 through 4 below could be implemented in the near term,
while recommendation 5 may require changes in the funding process that will need
further vetting before action is taken. Each recommendation is consistent with the

intent of DoDD 5100.03.

4 The GCCs retain operational control (OPCON), i.e., command authority that may be exercised by command-
ers at any echelon at or below the level of combatant command. OPCON is inherent in combatant command
authority and may be delegated within the command. OPCON is the authority to perform those functions of
command over subordinate forces involving organizing and employing commands and forces, assigning tasks,
designating objectives, and giving authoritative direction necessary to accomplish the mission. OPCON includes
authoritative direction over all aspects of military operations and joint training necessary to accomplish missions
assigned to the command. OPCON should be exercised through the commanders of subordinate organizations.
Normally, this authority is exercised through subordinate joint force commanders and Service and/or functional
component commanders. OPCON normally provides full authority to organize commands and forces and to
employ those forces as the commander in OPCON considers necessary to accomplish assigned missions; it does
not, in and of itself, include authoritative direction for logistics or matters of administration, discipline, internal
organization, or unit training (Joint Publication 1-02, DOD Dictionary of Military and Associated Terms, Novem-
ber 8, 2010, as amended through June 15, 2013).
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Reducing Funding Disputes

USSOCOM should incorporate a financial planning element into the exist-
ing Rehearsal of Concept drill. Specifically, USSOCOM should expand the
Rehearsal of Concept drill and synchronize it with the budget planning process
to link potential funding sources, the responsibilities for funding, and the flow
of funding to the requirements generated. This should include an identification
of mission elements where congressional appropriation language may represent
a hurdle to desired funding.

DoDD 5100.03 establishes a high-level dispute resolution process intended to
reduce the frequency and duration of funding disputes. At lower levels and con-
sistent with the intent of the directive, USSOCOM should improve the abil-
ity of the CCSAs, GCCs, and MILDEP component commands to distinguish
between Service-common (MFP-2) and SOF-peculiar (MFP-11) expenses and
to resolve disputes expeditiously.

To address the issues associated with financial planning, especially for validated
but unfunded USSOCOM initiatives and operations, USSOCOM should estab-
lish J-85 as the center of expertise at USSOCOM Headquarters (HQ) respon-
sible for shepherding the TSOCs through the requirements determination and
funding process. The center should have expertise in multiple funding sources,
should oversee the TSOCs’ requirements determination process to ensure the
applicability of funding, and should be able to draft Deployment Orders and
Execute Orders with the required level of specificity to reduce ambiguity on the
part of the Comptrollers and Contract Officers with regard to funding sources.
Establish a collaborative annual training program for the MILDEPs, TSOC:s,
Staff Judge Advocates, and USSOCOM HQ staff to inform all parties involved
in funding decisions of their roles and responsibilities, the dispute resolution
process, and the MOAs and possible issues introduced by new legislation or
regulations.

Increasing Flexibility

If the President and Congress agree to expand the use of SOF as implied by the
GSN concept, ensuring the effective employment of SOF will require increas-
ing the flexibility of funding for unfunded operations. We recommend that

> ]-8 is the Joint Staff Directorate for Force Structure, Resource, and Assessment (Department of Defense,

2010).

¢ Under the GSN, SOF could increasingly be the tool of choice for more missions, and they would be geographi-
cally positioned to carry out more missions, which implies their increased use. If the President and Congress move
forward with an expanded use of SOF as implied under the GSN, then increased funding flexibility would allow

for a more effective and eficient employment of these capabilities.
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USSOCOM and the MILDEPs pursue one of the following options with the
Under Secretary of Defense (Comptroller):”

Option A. Request that the Office of the Secretary of Defense (OSD) work with
Congtess to authorize a SOF support Central Transfer Account (CTA) that
would take the form of a single line-item appropriation similar to the counter-
narcotics CTA (Program Budget Decision 678, 1989). The SOF support CTA
would be managed by the Assistant Secretary of Defense for Special Opera-
tions/Low-Intensity Conflict (ASD SO/LIC) to fund validated, unfunded SOF
support requirements. The MILDEPs, GCCs, and Service component com-
mands would be allocated resources by ASD SO/LIC from the fund to support
validated SOF initiatives in their respective AORs.

Option B. USSOCOM could request authority from the Office of the Secre-
tary of Defense to use MFP-11 to fund all validated requirements for emergency
operations during the initial start-up phase, with the ultimate funding respon-
sibility to be determined at a later date through the normal functional transfer
and resource allocation processes.

Option C. Have the MILDEPs establish a flexible operating account using
existing Operations and Maintenance funds to anticipate emergent SOF sup-
port funding requirements. The MILDEPs have some flexibility to make “fact
of life” adjustments to the baseline budget. A forecast of SOF funding require-
ments, along with the GCC’s priorities for those requirements, could establish
the baseline flexible operating account. Funds to support this account could be
administered by the MILDEPs, based on the GCC’s priorities and in accor-
dance with the regulations governing transfers within Operations and Mainte-
nance accounts.

Any of these options would enable DoD to have flexible SOF to react quickly to
emergency demands, while providing the time to build the unforeseen requirement
into their Program Objective Memorandum and budget or, if necessary, seek supple-
mental funding. All options require a USSOCOM HQ center of expertise to manage
the funding, budgeting, and execution, as well as the implementation of a dispute reso-
lution structure and clearer definitions of MFP-2 and MFP-11 in the MOAs.

7 For example, some type of revolving account might be established to anticipate unfunded requirements for
SOF. Although no such mechanism is currently in place, a revolving account could be established by law. To
establish one, it would be necessary to define and document the SOF requirements it would cover, establish a
cost structure, and explore the legal ramifications and potential regulatory and legislative changes that would be
required. Exploring the details of a revolving fund is beyond the scope of this research; however, a revolving fund
could provide a solution to the underlying issue with funding flexibility identified here.
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USSOCOM’s MOAs with the MILDEPs need to be updated in four key ways:

1. Include detailed descriptions of what Service-common means to each MILDEP
in its MOA. This would close a loophole that enables a Service representative to
argue that what USSOCOM wants and needs is not Service-common for his
or her MILDEP.

2. Include a dispute resolution process. A clearly designated process for resolving
disputes at levels lower than the Commander, Special Operations Command
and the Administrative Assistant to Secretary of the Air Force (for example) is
required to resolve disputes between the parties expeditiously.

3. Include definitions (or better definitions) of Base Operating Support, MFP-2,
and MFP-11 funding. The Department of the Army’s MOA with USSOCOM,
Annex E, “Administrative, Logistics and Installation Base Support Services,”
could serve as a useful model for the MOAs USSOCOM has with the Depart-
ments of the Navy and Air Force.

4. Specify a single point of contact for each MOA and its individual annexes,
appendixes, and enclosures. Single points of contact who serve as subject-matter
experts on the provisions of the MOA and its Annexes can reduce staff churn
and disputes concerning interpretation of the MOA and annexes.

Table A.1 in Appendix A summarizes key provisions of nine DoD MOAs that
could serve as examples to improve the structure of USSOCOM’s MOAs with the
Services.
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CHAPTER ONE
Introduction

Background

Current national policy, as described in the January 2012 Defense Strategic Guidance
(DSG), calls for small-footprint, low-cost approaches where possible to ensure U.S.
security in a 21st-century world of transnational threats.! In response to the DSG,
United States Special Operations Command (USSOCOM) has developed the Global
SOF [Special Operations Forces] Network (GSN) concept, which calls for increased
forward presence by SOF and envisions building cooperative relationships with partner
countries to deter future threats and to respond more effectively to emerging threats.?
The GSN concept posits that increasing SOF forward presence and creating networks
will enable USSOCOM to deepen existing partnerships and establish new ones with
like-minded organizations and countries and thus obtain greater insight into condi-
tions on the ground, more effectively shape the environment, and better enable local
SOF partners to meet security threats. Building and employing a GSN and strength-
ening partners form the core of the concept.

The GSN concept outlines a general vision. USSOCOM asked RAND to develop
and apply an approach for developing options to implement that concept.> Because
realizing USSOCOM’s vision, if it is supported, may require modifications to command
and control arrangements and Department of Defense (DoD) funding and budgeting
processes, USSOCOM also asked RAND to investigate whether and what kind of
changes to command and control arrangements or DoD funding and budgeting pro-
cesses might be needed for effective execution of the concept.

I Department of Defense, Sustaining U.S. Global Leadership: Priorities for 21st Century Defense, Washington,
D.C,, January 2012.

2 us. Special Operations Command, 7he Global SOF Network, March 22, 2012.

3 The results of the posture aspects of the study are summarized in Thomas S. Szayna and William Welser IV,
Developing and Assessing Options for the Global SOF Network, Santa Monica, Calif.: RAND Corporation,
RR-340-SOCOM, 2013.
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If approved, USSOCOM’s GSN concept comprises three main elements:

1. Improve the special operations capabilities available to the Geographic Combat-
ant Commands (GCCs) by augmenting the Theater Special Operation Com-
mand (TSOC) resources, capabilities, authorities, and force structure.

2. Ensure that DoD policies and authorities enable USSOCOM to be effective as
a functional combatant command with global responsibilities.

3. In collaboration with U.S. interagency partners, build and employ a GSN that
is enhanced and strengthened with willing and capable partner-nation SOF.

The GSN concept is intended to raise the role of SOF in the U.S. global posture
and represents an ambitious long-term vision of SOF and their role in protecting U.S.
interests. It emphasizes the strengths of SOF in supporting the objectives of GCCs in
their respective Areas of Responsibility (AORs). In accordance with the DSG, a key
attribute is the ability of SOF to gain situational awareness and build the capabilities
of local forces, with a small footprint* and at a low cost (relative to the cost of general-
purpose forces).

It is likely that the GCCs, in accordance with guidance received from the
President and the Secretary of Defense, will generate requests for unplanned
activities and operations, some of which will be in response to unanticipated
events. Such events by definition fall outside of planned and programmed activi-
ties. It will fall to the TSOCs not only to plan operational support requirements
in response to validated unfunded and/or unbudgeted (referred to as unfunded)’
requirements but also to negotiate with a variety of stakeholders to secure the funding
necessary to execute them. The principal problems addressed in this report concern
disputes over institutional responsibility to pay; complexity, both in resolving disputes
and in securing appropriate funding; and the tension between congressional appropria-
tions on one hand and the availability of funding for the tasks at hand on the other.
The disputes are often based on complex issues of law and administrative practices that
are not well understood at various points in the decision process and that seem to loom
throughout the process, beginning with the Statement of Requirements drafted by
the TSOC. The Statement of Requirements identifies both SOF-peculiar and Service-
common requirements to support the operation being planned. These requirements are
validated through normal staff processes. In principle, USSOCOM is responsible for

the SOF-peculiar goods and services, and the Service or its Service component com-

4 Department of Defense, 2012.

> In this report, unfunded refers to both unprogrammed or unbudgeted requirements. Unprogrammed require-

ments are those that have emerged since the beginning of the current budget year; unbudgeted requirements are
those that were known but priorities precluded their funding.
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mand (or several of them) is tasked with providing funding for Service-common sup-
port, including base operating support (BOS). The taskings are staffed carefully, and the
Military Departments (MILDEPs) or component commands play integral roles in the
staffing and may ultimately “chop” (concur) on the taskings. However, funding dis-
putes may arise even after “chopping” on the details of funding, and headquarters
(HQ) may push back. At that point, staff officers try to resolve the impasse. When
they fail to do so, the matter escalates to the Under Secretary of Defense (Comptrol-
ler) [USD(C)], where it is decided; the Office of the Secretary of Defense (OSD) then
directs the manner for funding the required goods and services. This study presents
potential options for reducing dispute numbers and duration.

History of Theater Special Operations Commands

This section describes the origins and evolution of the TSOCs,¢ how their funding
evolved, and the current state of such funding.

Origins of the TSOCs
The TSOC:s evolved idiosyncratically, although along similar trajectories. Several began
as the Special Operations divisions of the theater J-3,” but most developed from stand-
ing task forces (e.g., Joint Unconventional Warfare Task Forces) and became func-
tional component commands beginning in 1983; they then became subunified com-
mands of their GCCs in 1986.8 Variances in developmental paths, differences in staff
capabilities along the way, and the quality of relationships with their parent commands
affected the planning, programming, and budgeting (PPB) capabilities that eventually
developed within the individual TSOCs.? In turn, these command relationships and
capabilities have shaped the TSOCs’ operational awareness and influence over their
financial situation.

On April 16, 1987, USSOCOM was established as a unified combatant command
pursuant to Pub. L. No. 99-443 and as directed by a Joint Chiefs of Staff (JCS) mes-
sage, JCS Msg 1423247 Apr 87.1° Under 10 U.S.C. § 167, USSOCOM was assigned

several responsibilities and authorities, including the development and acquisition of

6 We refer to these organizations as TSOCs throughout, although in 1989, they were still primarily Special
Operations Divisions or task forces.

7 Chairman, Joint Chiefs of Staff Instruction 4320.01, Enclosure A, paragraph 1(a).

8 CAPT Mike Jones, “Theater Special Operations Command Resourcing,” TSOC Desk Officer briefing,
USSOCOM, undated.

9 Wayne W. Anderson, Jr., Alternative Headquarters Support Funding for Theater Special Operations Commands,
Monterey, Calif.: Naval Postgraduate School, thesis, December 2002.

10 Jones, undated.
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SOF-peculiar equipment and the acquisition of SOF-peculiar materials, supplies, and
services. In August 1987, the Secretary of Defense issued a message reorganizing the
SOF."" After that date, the Service Special Operations Commands would be resubor-
dinated to USSOCOM. However, the TSOCs remained subordinated to their respec-
tive GCCs.

Evolution of TSOC Funding

Originally, since the TSOCs were constituent parts of the GCCs’ staffs, the oper-
ating costs were paid by their theater combatant commands. With the creation of
USSOCOM and the development of the TSOCs as subunified commands, funding
provisions evolved.

Before November 1989, all SOF funding—Major Force Program 11 (MFP-11)
and other funding—was included in the MILDEP budgets. This funding provided
for the support of USSOCOM and its subordinate commands (e.g., the United
States Army Special Operations Command [USASOC], the Air Force Special Opera-
tions Command [AFSOC], and the United States Naval Special Warfare Command
[NAVSPECWARCOM)]). No MFP-11 funding was allocated for the TSOC:s.

With the promulgation of Program Budget Decision (PBD) 731C in December
1989, control of baseline MFP-11 funding moved from the MILDEPs to USSOCOM.
Service-common and BOS funding were not included in this functional transfer, nor
was funding for the TSOCs. Next, a Defense Conference Report effective in fiscal
year (FY) 1992 pursuant to Pub. L. 102-190, National Defense Authorization Act for
Fiscal Years 1992 and 1993, moved all funding associated with the TSOCs to MFP-
11.2 A memo from the Assistant Secretary of Defense for Special Operations/Low-
Intensity Conflict (ASD SO/LIC) directed that funding arrangements for the TSOCs
not be different from those for funding other SOF commands with MFP-11 dollars.'?
The arrangement that prevails today thus took shape: MFP-11 funds are controlled by
HQ USSOCOM and used for its subordinated Service-component HQ activities
(AFSOC, USASOC, NAVSPECWARCOM). Funding for goods, services, and activi-
ties that are not SOF-peculiar was to be provided by MILDEP executive agents, the
forerunner of today’s combatant command support activities. Several more modifica-
tions to funding procedures occurred—PBD 623 (FY 1993), PBD 744 (FY 1994),
USD(C) Memo directing implementation of the Planning, Budgeting and Adminis-

11 SECDEF msg 241808Z Feb 87, “Reorganization of DoD Special Operations,” in Jones, undated. The mes-
sage identified service component commands assigned to USSOCOM as USASOC, AFSOC, and Naval Special

Warfare Command. Joint Special Operations Command was reassigned in a separate message.
12 Us. Congress, Defense Conference Report, H. Rept. 102-311, 1991.

13 Assistant Secretary of Defense for Special Operations/Low-Intensity Conflict and Interdependent Capabili-
ties, ASD SO/LIC Memo, July 10, 1992.
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trative System'4—but none of them transferred responsibility or authority for funding
Service-common and BOS goods and services from the MILDEPs to USSOCOM,; to
do otherwise would have made Service-common and BOS reimbursement arrange-
ments more complicated and more expensive by requiring USSOCOM to account for
and reimburse them on an installation-by-installation basis.

On December 19, 2000, PBD 081 was issued, confirming the responsibilities of
the MILDEDPs to fund Service-common and BOS requirements and closing loopholes
in the use of MFP-11 funds that had begun to emerge. It directed that DoD Directive
(DoDD) 5100.3 be amended to reflect that the source of funding for TSOC direct
HQ support would be the supporting MILDEP. Provision of adequate funding was the
responsibility of the GCC to which the TSOC was assigned. Table 1.1 summarizes the
primary directives and their impacts.

The PDB also directed USSOCOM to transfer $2.5 million per year to the
Services from MFP-11 through the Future Years Defense Program (FYDP) to support
the TSOCs, because the TSOCs had used MFP-11 funds to pay for common

support requirements.

Table 1.1
Program Budget Decisions and Other Directives and Their Effects on USSOCOM Funding

Date Action/Circumstance Outcome

Pre-November 1989 MFP-11 and other SOF funding placed in None allocated for TSOCs
MILDEP budgets

December 1989 PBD 731C moves MFP-11 funds from MILDEPs None allocated to TSOCs
to USSOCOM. Service-common funds and
BOS remain with MILDEPs

December 1992 PBD 623 Funding for TSOC SOF-peculiar
requirements in FY 1993 budget

March 1993 PBD 744 MFP-11 funds allocated to TSOCs
for SOF-peculiar requirements for
FY 1994-FY 1999

February 1996 Under Secretary of Defense (Comptroller) TSOCs receive direct distribution of
memo directs all DoD funds to be issued and MFP-11 funds for SOF-peculiar
controlled through Program Budget and requirements in FY 1997

Accounting System

December 2000 PBD 081 directs that the MILDEP responsible USSOCOM directs a stop to use
for supporting a GCC is also responsible for ~ of MFP-11 funding for TSOC HQ
TSOC HQ support (but does not direct a suport. PBD realigns MFP-11 and
specific funding pathway) MFP-2 funds in accordance with a

recent audit

February 2001 USSOCOM memo directs each TSOC to work
with its respective GCC resourcing program to
obtain support needed to operate the TSOC
HQ

14 Under Secretary of Defense (Comptroller) Memorandum, February 9, 1996.
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The tightening of the distinctions between MFP-11 and Major Force Program 2
(MFP-2) placed the TSOC: in a difficult position where their PPB needs were con-
cerned. They were now dependent upon USSOCOM for their SOF-peculiar and SOF
mission requirements and on their GCCs for non—SOF-peculiar requirements. This
split of responsibilities and authorities extended a long way:

* The TSOCs were dependent on their GCCs for common support items on the
integrated priority list but dependent on USSOCOM for SOF mission opera-
tional items.

* For the Program Objective Memorandum (POM) and budget submissions, the
TSOCs were dependent on the GCCs for management HQ and common sup-
port items but dependent on USSOCOM for SOF-peculiar and SOF mission
operational items.

e For unfunded requirements (UFRs), the TSOCs were dependent on the
GCCs for management HQ and common support items but dependent on
USSOCOM for SOF-peculiar and SOF mission operational items.

As a further complication, each MILDEP had its own rules for governing these activi-
ties and processes.

The Current State of TSOC Funding®

Recognizing the difficulties confronting the TSOCs in securing Service-common and
BOS funding from their GCCs, the Commander of USSOCOM (CDRUSSOCOM)
directed the creation of a Resource Issue Support Team (RIST) to assist the TSOC:s.
The TSOCs can now submit their difficult resourcing and support issues through the
Global Mission Support Center for vetting and resolution.'¢

15 The current basis for TSOC MFP-11 funding lies in four key documents: (1) 10 U.S.C. § 167, “The com-
mander of the special operations command shall be responsible for, and shall have the authority to conduct:
development and acquisition of special operations-peculiar equipment. . . . [for] Program and budget execution”
(2) DoDD 5100.1, which grants USSOCOM the authority to recruit, organize, train, and equip forces and to
develop, garrison, supply, and equip and maintain bases and other installations; (3) DoDD 5100.03, which
requires the MILDEPs to provide administrative and logistic support of the COCOM [combatant command]
headquarters . . . and of all subordinate joint commands (which includes TSOC:s, since they are subordinate,
subunified, joint commands); and (4) Joint Publication 4.0, which requires that SOF (e.g., the Service SOF com-
ponent commands, USASOC, AFSOC, NAVSPECWARCOM) maintain the ability to self-support for 15 days

during rapid-response operations.

16 USSOCOM Fact Sheet by Macedonio Valdovinos, Special Operations for Financial Management
(SOFM-MC) to prepare the USSOCOM Chief Financial Officer (CFO)/Comptroller for his upcoming meeting
with the USCENTCOM ]J-8 (undated, but references documents dated 2011). The RIST comprises small and
medium enterprises (SMEs) from OSM, SOFM, J-8 (Joint Staff Directorate for Force Structure, Resource, and
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Despite the assistance provided by the RIST, the March 24, 2011, “GO/FO/SES
offsite” directed the USSOCOM staff to “develop a more responsive set of proce-
dures, processes, and mechanisms to educate and facilitate deployed SOF support
requirements.”7 The offsite noted that a number of operational resourcing issues
persisted:'8

TSOC:s lack the support to negotiate the labyrinth of funding sources and authori-
ties and available equip/services.

Current TSOC decision cycles are often adversely impacted by lengthy and unclear
budgetary processes for funding joint operations.

[TSOC:s are] frequently required to seek funding from multiple sources to accom-

plish GCC directed task.

MILDEPs may not have sufficient resources for Service-common lines in their
appropriations to support emergent TSOC operational deployments.

The current process is often too slow and complicated to allow TSOC command-
ers to take advantage of strategic and operational windows of opportunity.

These issues exemplify the existing challenges in the funding process.

Research Questions

RAND was asked to examine whether USSOCOM should become the Combatant
Command Support Agent (CCSA) for the TSOCs and thereby consolidate responsi-
bilities for command and control with the funding responsibilities currently held by
the Services, as described in DoDD 5100.03. To respond to this request and to better
understand the issues underlying funding disputes and develop options to resolve
them, we used the following research steps (see Table 1.2):

1. Understand the problem
— Interview stakeholders
— Review budgetary documents
— Study UFRs in MFP-2 and MFP-11
— Explore regulatory environment, current regulations, Memoranda of Under-

standing (MOAs), etc.

Assessment), J-6, J-5 (Plans Directorate of a joint staff), J-4, J-3 (Operations Directorate of a joint staff), J-2, and
Special Operations Research, Development and Acquisition Command.

17 USSOCOM briefing by S. George Woods, Director of Integration, “Theater Special Operations Commands
(TSOC) Resourcing Issues,” July 20, 2011, p. 3.

18 Woods, 2011, p. 4.
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Table 1.2

Research Design

Understand the problem Consider the impact of GSN Formulate courses of action
Interview stakeholders Estimate scale of UFRs Identify potential alternative

approaches to address UFRs

Review budgetary documents Consider impact of frequency and Vet options with stakeholder
duration of funding disputes community

Study UFRs in MFP-2 and MFP-11  Explore the potential remedies Formulate recommendations
available (i.e., established financial
practices that might be adopted to
minimize frequency and/or duration
of funding disputes)

Explore regulatory environment, Examine the ability of stakeholder
current regulations, MOAs, etc.  organizations to implement them

2. Consider the impact of the GSN
— Estimate the scale of UFRs
— Consider the impact of frequency and duration of funding disputes
— Explore the potential remedies available (i.e., established financial practices
that might be adopted to minimize the frequency and duration of funding
disputes)
— Examine the ability of stakeholder organizations to implement potential
remedies
3. Formulate courses of action
— Identify potential alternative approaches to address UFRs
— Vet options with the stakeholder community
— Formulate recommendations

This approach included a review of the following:

1. Current laws, regulations and directives governing the relationships and respon-
sibilities of USSOCOM, the GCCs, CCSAs, and the TSOC:s, including
a.  OSD directives and regulations, including but not limited to
* DoDD 5100.3, Support of the Headquarters Combatant and Subordi-
nate Joint Commands, November 15, 1999 (canceled)
* DoDD 5100.03, Support of Combatant Commands and Subordinate
Joint Commands, February 2, 2011
* Joint Publication 1-06, Financial Management Support in Joint Opera-
tions, March 2, 2012
* Joint Publication 1-02, DOD Dictionary of Military and Associated Terms,
November 8, 2010, as amended through June 15, 2013
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e DoDD 5000.71, Rapid Fulfillment of Combatant Commander Urgent
Operational Needs, August 24, 2012

* Department of Defense Instruction 4000.19, Interservice and Intergov-
ernmental Support, August 9, 1995

* Department of Defense Instruction 5000.02, Operation of the Defense
Acquisition System

*  Memorandum, Deputy Secretary of Defense, Guidance for Developing
and Implementing the Special Operations Forces Program and Budget,
December 1, 1989 (Atwood Funding Guidance Memorandum)

* DoD Financial Management Regulation 7000.14-R, Vol. 3, Chap. 19,
“Working Capital Funds,” October 2008

e DoD 7000.14-R, Vol. 2B, Chap. 9, “Defense Working Capital Funds
Activity Group Analysis,” October 2008

* Defense Finance and Accounting Service 7900.4-M, Financial Manage-
ment Systems Requirements Manual, Vol. 20, “Working Capital Funds,”

September 2011
b. Statutes, including Title 10 of the U.S. Code and Pub. L. 112-81 (Decem-
ber 2011)
c. MOAs between the MILDEPs and USSOCOM and other MOA s entered
into by DoD

2. Current processes used by the MILDEPs, USSOCOM, and the TSOCs to

plan, budget, and execute operations. The study team

a. Examined recent TSOC funding and planning documents to understand
how funding decisions are made and the extent to which TSOCs experience
difficulties funding requirements

b. Conducted a case study of a recent unfunded initiative and challenges faced
in finalizing its funding

c. Interviewed TSOC staff to understand how they interact with USSOCOM,
the GCCs, and their CCSAs (the interviews revealed the level of financial
expertise resident at the TSOC level and the challenges of financial man-
agement from the TSOC perspective)

d. Interviewed USSOCOM staff across multiple functions, including J-3, J-5,
J-8, the Office of the Judge Advocate General, and the Office of the Comp-
troller, to gain their perspective on current and future challenges to more

effectively supporting TSOC:s.

Organization of the Report

Chapter Two describes the difficulties TSOCs have in obtaining funding. Chap-

ter Three presents conclusions and recommendations. Appendix A provides a gen-
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eral definition of MOAs and their functions and reviews and critiques three of the
MOAs between USSOCOM and the MILDEP:s. It also offers examples of other MOAs
between DoD and other U.S. government entities. Appendix B discusses some impor-
tant funding sources that are or have been available for USSOCOM operations.
It provides an overview of the U.S. Defense Program and MFP-2 and MFP-11, and it
describes types of funding, the sources of the funds, and the limitations on their use.



CHAPTER TWO
Challenges and Issues Concerning TSOC Funding

Should USSOCOM Become the CCSA of the TSOCs?

We first considered whether the funding challenges posed by USSOCOM'’s validated
but unfunded requirements might be resolved by USSOCOM obtaining CCSA status.
DoDD 5100.03 defines CCSA as

The Secretary of a Military Department to whom the Secretary of Defense or
the Deputy Secretary of Defense has assigned administrative and logistical sup-
port of the headquarters of a combatant command, United States Element, North
American Aerospace Defense Command, or subordinate unified command. The
nature and scope of the combatant command support agent responsibilities, func-
tions, and authorities shall be prescribed at the time of assignment or in keeping
with existing agreements and practices, and they shall remain in effect until the
Secretary of Defense or the Deputy Secretary of Defense revokes, supersedes, or
modifies them.

As DoDD 5100.03 makes clear, CCSA is a responsibility conferred on a MILDEP
by the Secretary of Defense. USSOCOM is not a MILDEP; it is a combatant com-
mand, the type of organization that is supposed to be the recipient of CCSA goods and
services, not the provider of them. Having CCSA status would create circumstances
under which USSOCOM would have to reimburse its share of the base operating
expenses incurred by USSOCOM personnel distributed across installations operated
by defense components. Doing so would cause USSOCOM and the defense compo-
nents to incur additional accounting costs to track, report, and reimburse the Service-
common expenses and BOS involved. Finally, and most importantly, CCSA status
would not eliminate disputes that USSOCOM has with the MILDEPs concerning
whether MFP-2 or MFP-11 funds should be used to pay for goods and services for
newly validated operations. Since CCSA authority does not resolve the fundamental
source of the disputes—whether the expense in question is SOF-peculiar or Service-
common—conferring such status on USSOCOM has the unintended potential of
further complicating such disputes. Therefore, we discarded the idea of USSOCOM

11
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obtaining CCSA status. The following section examines the key issues faced by the
TSOC:s in supporting USSOCOM'’s operations.

Scope of the TSOC Funding Issue

At first glance, it might appear that UFRs would be a reliable measure of the magni-
tude of the funding problems the TSOCs are encountering. Figure 2.1 presents the
recent history of UFRs in MFP-2 and MFP-11. The UFRs are fairly modest in size,
amounting to less than 0.5 percent of the USSOCOM Operations and Maintenance
(O&M) budget for FY 2011.!

However, the UFRs reflect shortfalls only in known requirements (as opposed
to unfunded requirements)—goods and services considered as the budget was being
formulated that fell short of the cut line, given the priorities driving the budget
building process. In this regard, UFRs reflect the type of trade-offs confronting most
commands. Some of these trade-offs involve risk, although we encountered very few
that involved force protection or other significant risks.

Figure 2.1
TSOCs’ Recent History of Unfinanced Requirements
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' United States Special Operations Command Operations and Maintenance, Defense-Wide Fiscal Year (FY)

2011 Budget Estimates.
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These issues, however, do not capture the importance of unfunded requirements.
And itis the unfunded requirements that lie at the heart of the funding disputes between
USSOCOM, the MILDEPs and the combatant commands. These unfunded require-
ments make additional, unanticipated demands on the resources of the MILDEPs and
the combatant commands. The decrease in Overseas Contingency Operations (OCO)
funds has been a significant contributing factor to budget pressures generally and to
the GCCs’ ability to cope with TSOC unfunded operational support requirements.>
The OCO funding was a significant source of elasticity in DoD funding and a key
resource for satisfying unfunded requirements.> These OCO funds have declined in
absolute terms approximately 44 percent from FY 2011 to FY 2013. In addition to the
overall reduction in OCO, approximately 2 percent of the remaining funding has been
consumed by cost increases (e.g., for fuel) and inflation, further decreasing the amount
of OCO funding available. Finally, some OCO funding was moved into the regular
MILDEP budget accounts, where the funds had to be spent in ways consistent with
the specific budget lines—again reducing flexibility.

Figure 2.2 illustrates the effects of price and program growth on the MILDEP
O&M budgets from FY 2011 through FY 2013.4 Together with the reductions in
OCO funding, these reductions limit the MILDEPs’ flexibility in responding to
unfunded TSOC operational support requirements by reducing elasticity within the
O&M budget—there are simply fewer funds that might be reallocated. The FY 2011
reduction in program growth was across the board but was most significant for the
Army, as its operations tempo slowed down in Operation New Dawn. Modest program
growth (net of cost growth) appeared in FY 2013: $5,478.8 million for Army O&M,
$2,300.6 million for Navy O&M, and -$1,202.0 million for Air Force O&M.
The FY 2013 estimates represent modest increases over FY 2012 but clear declines from
FY 2011, especially in the case of Army O&M.

Recent budget actions may have made funding disputes more frequent and acute,
but the memoranda, briefings, and email exchanges we reviewed suggest that the same
issues were present in 2006 and earlier, when funding was abundant. The small size
of the MFP-2 UFRs suggests that MILDEP programming for known requirements
works reasonably well. The issue with unfunded requirements appears to be indepen-
dent of changes in funding availability. Availability is the area where the MILDEPs

2 As discussed in Fiscal Year 2013 Budget Estimates, United States Special Operations Command Operations
and Maintenance, Defense-Wide Fiscal Year (FY) 2013 Budget Estimates, pp. 355-357.

3 OCO funding was originally geographically oriented toward Iraq, Afghanistan, the Horn of Africa, and the
Philippines but was almost immediately expanded to authorize the use of funds at home station. Some programs
funded by OCO, such as the Commander’s Emergency Response Program (CERP), included fairly broad catego-
ries of activities and programs. The Government Accountability Office (GAO) encouraged DoD to enact closer

controls on OCO. See, for example, GAO-10-288R, December 18, 2009.

4 Based on data from p. 1 of Fiscal Year 2013 Budget Estimates, United States Special Operations Command

Operations and Maintenance, Defense-Wide Fiscal Year (FY) 2013 Budget Estimates.
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Figure 2.2
Price and Program Growth in MILDEP O&M Budgets
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struggle and will likely continue to face difficulties in accommodating the demand for
financing of TSOC unfunded operational support during execution. Demand is the
independent variable, mirroring the turbulence and dynamism in the international
security environment and the GCCs’ desire to treat the challenges that emerge with

SOF.

Managing Unfunded Requirements

The difficulties associated with managing unfunded requirements are likely to
persist. The MILDEPS’ problem with respect to unfunded requirements may be made
worse by the uncertain demands for the employment of SOF in support of the GCCs’
campaign plans in their AORs. Future demands are likely to differ from historical
trends, because they reflect not only perturbations in international security but also
how the GCCs choose to employ SOF in their AORs, complicating MILDEP efforts
to fund TSOC operational support requirements.

Challenges for TSOC Funding of Unfunded Requirements

USSOCOM faces broad funding challenges which are likely to become more acute if
the main elements of the GSN concept are implemented. First, challenges stem from
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the organization and financial planning capabilities of the TSOCs and the limits to
their ability to secure appropriate funding and manage disputes. Second, complexi-
ties arise from the many sources, authorities, and constraints and limitations imposed
on DoD funding by the many layers of supervision, from Congress to the Office of
Management and Budget, DoD, and the MILDEPs. The potential penalties faced by
MILDERP officials in the event of a violation of statutory authority for the use of appro-
priated funds contribute heavily to the conduct of financial dispute resolution and are
one of the bases for our recommendation on enhanced staff officer training.

Table 2.1 provides a summary of some of the funding sources available, in addi-
tion to MFP-2 and MFP-11 funding. The details of the provisions of the funding
sources complicate the resolution of funding disputes. The sources are described in
more detail in Appendix B.

Table 2.1
Potential Funding Sources
Fund Purpose Limitations
Global Security ~ Provide assistance to countries Assistance may be provided only for
Contingency designated by the Secretary of State, activities that promote “observance
Fund with the concurrence of the Secretary of and respect for human rights and
(22 U.s.c. § 2151) ©of Defense fundamental freedoms” and “respect for
legitimate civilian authority” (22 U.S.C.
§ 2151(c)).
Cooperative Destroy 'chemicall weapons in Appropriated funds “may not exceed
Threat Reduction Shchuch’ye, Russia the amounts authorized to be
(50 U.S.C. § 2922) Preventbiological-weapons appropriated by any national defense
Pfo"fefatlgn . . authorization act for fiscal year 2008 to
Allow the .acceleratlon, expansion, and  the Department of Defense Cooperative
strengthening of Cooperative Threat Threat Reduction Program for such
Reduction Program activities” (50 U.S.C. purposes” (50 U.S.C. § 2922(a));
§ 2922(b)) Congress requests that the President

"accelerate and expand funding” for
these programs in future years (50 U.S.C.

§ 2922(b)).
Emergency “Provide for any emergency or The Secretary of Defense must notify
Extraordinary extraordinary expense ",Vh'Sh cannot certain congressional committees and
Expense Funds D€ anticipated or classified” (10 U.S.C.  jjjow a certain period of time to pass,
(1ous.c.s127) 8 127(a)) before spending more than $500,000.

This requirement is waived if the
Secretary of Defense determines that
compliance will compromise national
security objectives; however, he then
must notify the committees immediately.
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Table 2.1—Continued

Fund

Purpose

Limitations

Confidential
Military Purpose
Funds

Joint Combined
Exchange
Training

(10 U.S.C. § 2011)

Combatant
Commander
Initiative Fund
(10 U.S.C.

§ 166(a))

Combating
Terrorism
Readiness
Initiative Fund
(10 U.S.C.

§ 166(b))

Combat Mission
Requirements
Fund

(10 U.S.C. § 167)

Funds may be authorized without
disclosing their purpose, provided the
appropriate secretary or inspector
general certifies that the expenditures
are necessary for confidential military
purposes

“The primary purpose of the training
for which payment may be made . ..
shall be to train the special operations
forces of the combatant command”
(10 U.S.C. § 2011(b))

Force training, contingencies, selected
operations, command and control, joint
exercises, humanitarian assistance, etc.

“(1) Procurement and maintenance of
physical security equipment

(2) Improvement of physical security
sites

(3) Under extraordinary circumstances
(A) Physical security management
planning

(B) Procurement and support of security
forces and security technicians

(C) Security reviews and investigations
and vulnerability assessments

(D) Any other activity relating to
physical security” (10 U.S.C. § 166b(b))

Limitations are substantively the same

as those for Emergency Extraordinary
Expense Funds. Additionally, the
appropriate secretary or inspector
general must certify that the expenditure
is necessary for confidential military
purposes.

The Secretary of Defense shall develop
regulations related to this funding,
including a requirement that funded
activities must have the prior approval of
the Secretary of Defense.

Spending is limited to

$20 million on items “with a unit cost in
excess of the investment unit cost”

(10 U.S.C. § 166a(e))

$10 million for expenses of foreign
nations during joint exercises

$5 million to provide military education
and training to personnel of foreign
countries.

Funds may not be provided for

"any activity that has been denied
authorization by Congress.”

Funds may not be provided for

“any activity that has been denied
authorization by Congress.” Priority
should be given to “emergency or
emergent unforeseen high-priority
requirements for combating terrorism”
(10 U.S.C. § 166b(c)).

No limitations are listed, although there
are extensive reporting requirements.
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Table 2.1—Continued

Fund Purpose Limitations

Commander’s “Respond to urgent humanitarian Fragmentary Order (FRAGO) 89

Emergency relief and reconstruction requirements  ,rohibjted expenditures for seven

Response within [fch_elcommande.rs ] areas of categories:

Program responsibility, by carrying out programs o pjrect or indirect benefit of Combined
that will immediately assist the Iraqi Joint Task Force 7 (CJTF-7) forces, to

people and support the reconstruction
of Iraq” (June 16, 2003, memo by
Ambassador Paul Bremer)

include coalition forces

¢ Entertaining Iraqi population

e Weapons buy-back or rewards
programs

¢ Buying firearms, ammunition, or
removing unexploded ordnance

¢ Duplicating services available through
municipal governments

e Supporting individuals or private
businesses (exceptions possible, such as
repairing damage caused by coalition
forces)

e Salaries for the civil work force,
pensions, or emergency civil service
worker payments (37 JFQ 46, 48).

The amounts that may be spent

(both per-transaction and in general)

depend on the level of the commander

authorizing the transaction.

Pub. L. 109-163  '[Tlo conduct or support a program 0 The Secretary of Defense must have the
§ 1206 build the capacity of a foreign country’s  qncyrrence of the Secretary of State.
national military forces in order for that Funding is limited to $350 million and
country to (1) conduct counterterrorist  ¢ha|| include elements that promote
operations or (2) participate inor respect for human rights, fundamental
support mllltar){ and stability operations freedoms, and legitimate civilian
in which the United States Armed Forces

L authority.
are a participant” (Pub. L. 109-163,
§ 1206(a))
Pub. L. 108-375  ‘[Tlo provide support to foreign Before spending funds, the Secretary
§ 1208 forces, groups, or individuals engaged st establish procedures and inform

in supporting or facilitating ongoing
military operations by United States authority cannot be delegated. This does

special operations forces to combat not “constitute authority to conduct a
terrorism” (Pub. L. 108-375, § 1208(a)) covert action” (Pub. L. 108-375,

§ 1208(e)).

Congress of these provisions. This

The third challenge results from the financial planning limitations within the
SOF enterprise—specifically, the deliberate budgeting process and the process for
funding unfunded requirements, respectively. And fourth, USSOCOM and its sub-
ordinate offices do not adequately maintain, revise, and enforce their MOAs with the
MILDEDPs to ensure that they more clearly delineate the responsibilities of the Services
and provide for expeditious dispute resolution.

Factors that complicate the funding of validated but unfunded requirements for

the TSOC:s include the following:

» TSOC:s differ significantly in their organizations and capabilities.
* Many TSOC disputes with the MILDEPs concern MFP-2 or MFP-11 funding.
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* 'The unfamiliar nature of SOF requirements leads to debate concerning BOS and
Service-common support.

* 'There is a multitude of funding sources, authorities, and constraints.

* The SOF enterprise has a limited capacity for PPB.

* Omissions in the MOAs that USSOCOM has with the Services can create dis-
putes and problems that ultimately can impact the effectiveness of USSOCOM’s
ability to support the GCCs.

TSOC Organizations and Capabilities Vary Significantly

The TSOC:s have evolved idiosyncratically and do not share a common organization
or set of authorities. One trait they do seem to share is that they are lean organizations
without substantial expertise in operational funding. They have a limited capacity to
carry out planning and coordination with their CCSAs, GCCs, and other defense
component commands, although, in the case of Crisis Response Elements (CREs)
(described later in this report), TSOC staff may have to negotiate with multiple orga-
nizations to secure funding for a single initiative. Officers assigned to the TSOC’s J-8
are often in their first assignment to a headquarters command and are unfamiliar with
the complexity of funding issues. Assigned personnel represent a mix of specialties,
and there is no guarantee that they will have a background in finance or budgeting.
Most uniformed personnel come from the general-purpose force, including the reserve
component, and have limited financial planning and budgeting experience. This con-
dition is likely to persist and presents an inherent limitation. The TSOCs’ responsibili-
ties also differ. Some prepare their own POMs, while others do not. Some have insight
into the broader resource picture of the GCCs and the CCSA, while others have none.
The nature of the relationship of a TSOC with the GCC varies from theater to theater
and tends to reflect the circumstances under which the TSOC evolved into its present
organizational state. For some, the relationship is formal, with the TSOCs engaged
only on issues involving them directly. For others, the relationship is more collegial,
with the GCC providing greater situational awareness of issues confronting the AOR

to its TSOC.

Many TSOC Disputes with the Services Concern MFP-2 or MFP-11 Funding

The major features of SOF funding are the distinction between MFP-2 and MFP-11
and the special-purpose language of statutory authorities. MFP-11 was created to allow
USSOCOM to pay for SOF-peculiar goods and services. Service-common goods and
services and BOS are to be paid for with general-purpose force funds in MFP-2. As
a practical matter, the distinctions between MFP-2 and MFP-11 are most important
during programming and budgeting. Nevertheless, they endure in the minds of staff
officers and officials at MILDEP and headquarters, in combatant command staffs,
within the TSOCs, and at USSOCOM when the organizations are engaged in appro-

priation cognizance discussions, even though the funding that is actually available in
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the organizational budgets has lost these MFP-related tags by the time funds are appro-
priated. The notion persists that money from the Services is MFP-2 and meant for
Service-common goods and services, while any funding from USSOCOM is MFP-11
and intended to buy SOF-peculiar goods and services. When overlaid with consider-
ation of “special authority” language, the difficulties for fiscal officials can be appreci-
ated. The funding disputes between USSOCOM and the MILDEPs primarily concern
fundamental differences of interpretation about what constitutes Service-common and
BOS on one hand and SOF-peculiar on the other. DoDD 5100.03 acknowledges that
the definition of Service-common will vary depending on the MILDEP. Further, it
establishes a DoD policy that “disputes concerning the support of these headquarters
shall be elevated through the Chairman of the Joint Chiefs of Staff to the Secretary of
Defense for resolution.” However, although DoDD 5100.03 establishes responsibilities
to resolve disputes, it does not establish a series of triggers starting at the action officer
(AO) level that will identify and escalate disputes and encourage timely resolution.
The absence of a well-defined dispute resolution process results in protracted admin-
istrative delays in establishing responsibility for funding and the raising of issues only
when they have reached a crisis. This encourages a culture of crisis management that is
not conducive to efficient execution of USSOCOM’s GSN (if approved) or to flexible

response operations.

The Unfamiliar Nature of SOF Requirements Creates Debate Concerning BOS and
Service-Common Support

SOF operations and practices are often unfamiliar to MILDEP, CCSA, GCC, and
defense component command comptrollers, financial managers, and contracting offi-
cials. For example, “unusual” requests for support (e.g., indigenously procured vehi-
cles) are sometimes equated with being SOF-peculiar, while the USSOCOM con-
siders them to be Service-common and not unique to SOF. Another example is the
costs associated with building a boat dock. The dock itself had no attributes that ren-
dered it SOF-peculiar, yet GCC officials argued it was an MFP-11 expense because
Navy Special Warfare Boat Units would be using it and related that to authority to
construct facilities. Officials have sometimes argued that facilities were SOF-peculiar
and therefore should be operated with MFP-11 funds because there were no general-
purpose forces on them—even though the general nature of the dining facility, billeting,
and similar support were otherwise common needs across the MILDED, i.e., Service-
common. In some cases, a weapon can be both SOF-peculiar and Service-common.
An M-4 carbine is Service-common for the Army, where it serves as a standard weapon
in the infantry. In Navy Special Warfare organizations, however, it is SOF-peculiar
because the Navy otherwise does not use M-4s; it uses M-16s instead and must procure
M-4s specifically for its SOF element. Restrictions in appropriation bills may also come
into play, complicating and limiting the MILDEPs’ funding decisions. For example,
appropriation bills often contain restrictions such as “Buy American” or numerical
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controls when it comes to vehicles. These are considerations that impact MILDEP
considerations, as the MILDEPs are the holders of statutory responsibility. The dis-
tinctions between Service-common and SOF-peculiar are not straightforward, and
officials therefore need guidelines and precedents to help them distinguish between
these expenses.

The Multitude of Funding Sources, Authorities, and Constraints Creates Problems
for the TSOCs in Funding Operations

TSOCs have access to a variety of funding sources. Their base budgets, which cover
the operation of the TSOC headquarters and its BOS, are provided by the MILDEP
designated the CCSA for the AOR in the form of MFP-2 funds. The funding is usually
not provided directly to a TSOC but comes to it through the parent GCC.

Many special authorities make other funding available for specific activities
or to address specific threats and military missions. Congress has included some of
these (e.g., 1206, 1207, and 1208 funding) in annual Defense Appropriations Acts.
Others, such as the Global Security Contingency Fund and the Commander’s Emer-
gency Response Program, have their origins in different legislation. Each of the special
authorities comes with constraints that specify how the funds may be spent.

Interviews with TSOC staff members indicate that they often have difficulty
managing funds that result from special authorities (e.g., 1208). The TSOC assign-
ment is, for many AQOs, the first job in which they have had to grapple with these types
of funding issues, and many find the “color of money” issues confusing,.

Another class of funding has emerged from U.S. operations in Iraq and Afghani-
stan. The largest part of this funding has been the separate OCO funding that Con-
gress made available to finance those operations over and above the funding in the base
budgets. Combat operations also spawned Operational Needs Statements (ONSs) and
Joint Urgent Operational Needs Statements (JUONSs) that, when validated, could
require funding to address a commander’s urgent battlefield needs or address a newly
discovered vulnerability.” SOF commanders have had access to both OCO and ONS/
JOUNS-related funds. The availability of OCO funds has eased, and perhaps masked,
some of the funding challenges faced by the TSOCs by providing an alternative
funding source that was subject to fewer conditions and constraints. However,
OCO funding is ebbing, and fewer forward locations qualify for the remaining OCO
funds.

Specific challenges to the TSOCs ability to fund operations include arrang-
ing funding across multiple headquarters and reaching consensus on funding
responsibilities.

Arranging Funding Across Multiple Headquarters. Some new initiatives (e.g.,
the USSOCOM CREs) evolve without programmed funding, which, though not

> Policy for the management of the ONS and JUONS validation and funding process is given in DoDI 5000.02
and DoDD 5000.71.
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unusual, nevertheless requires the TSOC staff to secure the funding to pay for them.
TSOC staff often need to negotiate with representatives of the CCSA, the GCCs, and
USSOCOM HQ. Depending on the complexity of the operation, multiple CCSAs
may be involved.

Despite the multiple sources of funding for SOF operations, securing adequate
support is often difficult. For example, a CRE is a validated operation seeking to take
advantage of an emergent opportunity to cooperate with an important strategic part-
ner. However, the location and mix of personnel involved in the CRE may require
the coordination of funding responsibilities in the development of the Execute Order
(EXORD). This may prove to be problematic, especially in the absence of a dispute
resolution mechanism. The existence of multiple funding sources complicates matters,
and AOs may devote weeks to resolving funding responsibilities. A review of CRE
issues noted the following:

Securing Service-common, to include BOS, support for SOF deployed forces con-
tinues to be a challenge which requires constant education and negotiation. As
OCO funds and OCO-eligible locations become scarcer, these challenges will
grow in magnitude. Early identification of the proper support providers in the
planning stages is key to ensuring GCC Service Components can properly plan
and budget for the support required for SOF operations. In this era of diminish-
ing resources, conventional forces withdrawal and increased role of SOF forces in
austere locations, it is imperative that USSOCOM, its Service Components, the
TSOCs, and GCCs coordinate a multi-prong approach to ensure the Services are
aware of and are able to fulfill their responsibility to support SOF as directed in
Department guidance. (United States Special Operations Command, 2011)

Using a CRE example, Figure 2.3 illustrates the lengthy time lines involved in
resolving funding for USSOCOM validated but unfunded requirements.

Reaching Consensus on Funding Responsibilities. Deliberate planning
involving many stakeholders and headquarters (e.g., considering likely funding liabili-
ties as the fiscal year ends and the first POM year becomes the new budget execution
year) is complex, presenting many opportunities for misunderstandings and crossed
signals. Regular Rehearsal of Concept drills that involve all stakeholders in the fund-
ing requirements that will emerge in the new budget year could reduce the likelihood
of misunderstandings and disputes over funding responsibility.

The TSOCs Have Limited Capacity for Planning, Programming, and Budgeting

As is the case with most of the combatant commands, USSOCOM’s PPB capabil-
ity was designed primarily for deliberate operations, i.c., those defined by the annual
budget cycle. The TSOCs possess uneven and sometimes quite limited capabilities in
this area. The calendars of events that drive the MFP-2 and MFP-11 PPB processes are
not completely synchronized and run out of phase with each other. As a result of these
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Figure 2.3
lllustrative Time Line for Evolution of a CRE

November 23,

Routine July 13, 2011 2011, EXORD
2005 <€————— staffing =3 EXORD July 20, 2011 modification
Need identified; Failed to properly Requested NAVCENT, Fleet
USSOCOM directs identify Service- 0OSD(Q) to issue Forces Command
requirements common support, Resource agreed to fund
definition including BOS Management Service-common
Directive support as long
resolving dispute as OCO funding
is available

SOURCE: SOCCENT White Paper, December 30, 2011.

RAND RR360-2.3

circumstances, there is no robust process to harmonize and rationalize PPB across the
SOF enterprise and its multiplicity of funding sources. The resulting challenges include
those described in the rest of this section.

Challenges in Execution of the Deliberately Planned Budget. Challenges involved
in executing the deliberately planned budget for the current fiscal year are described in
the section above on the multitude of funding sources.

Challenges Associated with Validated, Unfunded Requirements. The operating
characteristics of the current PPB system can lead to disputes between USSOCOM
and potential bill payers. USSOCOM and its TSOCs may insist that the goods and
services in question are legitimate MFP-2 Service-common and BOS expenses, while
the potential bill payers, confronted with these unfunded requirements, will insist that
they are SOF-peculiar. Therefore, staff practices and procedures are demanding when
a TSOC staff must develop plans to execute emergent missions or operations. The
staff must develop the entire concept of operations, vet it up the chain of command,
and support it with requests for forces while simultaneously securing the funding for
it. Because planning the actual activity or operation is inherently more attractive to
the staff officers involved (they are usually expert at this), planning advances relatively
quickly, while the search for funding lags. The planning also has a dynamic quality,
so the Statement of Requirements (SOR) the AOs develop expands rather quickly.
Often, CCSAs, GCCs, and defense component commands that may be responsible for
funding all or part of the effort prefer to wait until the SOR has been finally validated
before giving it serious attention. Ultimately, the SOR must be staffed and approved
by all the stakeholders, including the organizations tasked to provide funding for the
Service-common expenses and BOS. Even when all of the stakeholders have concurred
with the EXORD, disputes about the expenses the individual stakeholders will pay
for may develop subsequently as each of the stakeholders interprets its own liability
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very conservatively and assumes that others will be the major bill payers. In the CRE
example, the EXORD had to be modified to readdress funding responsibilities.

Many staff officers find the process of securing funding onerous and look for
expedient ways to secure the funds for required Service-common expenses and BOS.
Frequently they rely on “boilerplate” language that has been used to describe funding
relationships in earlier projects, which they then paste into paragraph 4 of EXORDs
and Deployment Orders. In instances where the circumstances of the project or initia-
tive are routine, the boilerplate can be effective. But in cases where the circumstances
are unfamiliar to the responsible officers in the CCSA, GCC, or defense component
command directed to provide the support, this general language does not withstand
scrutiny, and a dispute over funding responsibilities ensues.

Challenges Associated with Unfinanced Requirements. TSOCs usually face vali-
dated but unfinanced requirements in both MFP-2 and MFP-11 funding and seek
funding to cover these shortfalls. In the case of MFP-2, seeking funding means request-
ing additional funds from the CCSA or sometimes from the GCC. In most cases,
the TSOC has to communicate using its chain of command, which flows through the
GCC headquarters. In some instances, the TSOC approaches the CCSA through its
local MILDEP component command (e.g., U.S. Army Europe in the case of U.S.
European Command, whose CCSA is the Department of the Army). Even when the
TSOC sustains its case and the CCSA determines that it will provide funding to
address the MFP-2 unfinanced requirement, the intermediate headquarters through
which the funding must pass can take actions that are not consistent with the CCSA’s
intent. These intermediate headquarters can retain part of the funding for their own
use, and they can reprioritize so as to delay delivery of it to the TSOC until a later
date. Confronted with such delays, TSOCs sometimes appeal to USSOCOM. In some
instances, the United States Pacific Command has delayed delivering MFP-2 fund-
ing, and USSOCOM has provided MFP-11 funds. Theoretically, TSOCs are able to
petition OSD for a Resource Board® action to provide essential funding. In practice,
however, the TSOC:s are not invited to represent their issues directly, and the matter is

usually settled between the GCC and the CCSA.

Omissions in Current MOAs Can Create Disputes
Onmissions in the MOAs that USSOCOM has with the MILDEPs can create disputes
and problems that ultimately can impact USSOCOM’s ability to provide support to

6 As part of a process to resolve major budget issues (MBIs), the MILDEP Secretary and Service Chief meet
with the Secretary of Defense and the Deputy Secretary of Defense. Once they make a decision (staff formulate
recommendations ahead of the meeting), the OSD Comptroller issues a PBD or OSD Memorandum incorpo-
rating changes from MBI deliberations. OSD then issues each MILDEP its final total obligation authority and
manpower controls. The TSOCs we interviewed did not have any input into the staff process and did not advocate
at the MBI meeting.
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the GCCs (see Appendix A for details). More broadly, staff officers often misunder-
stand these documents, the degree to which the agreements are authoritative, and their
own obligation to abide by them. Most AOs mistakenly believe that these MOAs serve
simply as restatements of instructions found in other documents.

In our interviews with USSOCOM headquarters staff, there was resistance to
suggestions that the MOAs should be modified to include clearer definitions. Part of
this reluctance may stem from the difhiculties experienced in coming to agreement on
the definitions of Service-common and SOF-peculiar. The headquarters staff felt that
these differences were best settled through other agreements and on a case-by-case
basis.

There is limited awareness of the requirements of Pub. L. 112-81, the National
Defense Authorization Act for Fiscal Year 2012, particularly Section 904, which calls
for the development of MOAs between USSOCOM and the MILDEP:s for the estab-
lishment of processes and milestones by which numbers and types of enabling capabili-
ties of the general purpose forces can be identified and dedicated to fulfill the training
and operational requirements of USSOCOM. Those familiar with the legislation tend
to treat it narrowly and literally and do not appreciate its potential to help them to
negotiate with the MILDEPs to define funding responsibilities more clearly.

Resolving disputes over funding responsibilities is one of the most difficult tasks
confronting TSOC staff officers. DoDD 5100.03 provides only that unresolved dis-
putes be forwarded to the Secretary of Defense for a decision. Short of that, AOs gener-
ally attempt to resolve deadlocks through a combination of persuasion and bargaining.
They often view the ability to be able to come to an understanding with their peers in
the CCSA, the GCC, or MILDEP component command staff as a matter of personal
competence. They rarely consult their Staff Judge Advocates (SJAs) on the subject and
typically believe they have wide discretion to handle the matter. Their approach often
results in lengthy email exchanges and can take months—roughly five months in the
CRE example. Table A.1 in Appendix A summarizes key provisions of nine DoD
MOAs that could be used as a guide to restructuring the MOAs between USSOCOM
and the Services.

The MOAs that USSOCOM has with the Air Force and the Navy incor-
porate by reference DoDD 5100.3, which has been canceled and superseded by
DoDD 5100.03. This is important because DoDD 5100.03 includes new definitions of
administrative and logistical support, Combatant Command Support Agent, subordinate
unified command, and Theater Special Operations Command that were not included in
DoDD 5100.3. Additional responsibilities for the combatant commands that were not
present in DoDD 5100.3 are enumerated in Enclosure 2 of DoDD 5100.03. Enclosure 3
of DoDD 5100.03 lists and identifies TSOCs as subordinate unified commands, an
important change from DoDD 5100.3. Appendix A provides further detail on this

issue.



CHAPTER THREE
Conclusions and Recommendations

Making USSOCOM the CCSA for the TSOC:s is not a desirable course of action
because it is unlikely, on its own, to ensure that the TSOCs can overcome their present
funding challenges and because it would expose USSOCOM and DoD to additional,
unnecessary expenses associated with tracking, accounting, reporting, and reimburs-
ing Service-common expenses and BOS. However, with the TSOCs now assigned to
USSOCOM,' CDRUSSOCOM has an opportunity to pursue a course of action that
anticipates funding disputes and seeks to either eliminate them or shorten their dura-
tion. The recommendations we present in this chapter fall into three categories. The
first category pertains to reducing the number and duration of funding disputes; the
second seeks to increase USSOCOM’s flexibility in funding validated but unfunded
requirements; the third pertains to MOAs between the Services and USSOCOM.

Recommendations Pertaining to the Dispute Resolution Process

Recommendations 1 through 4 could be implemented in the near term, while the
recommendations concerning funding flexibility may involve changes in the funding
process that could require further vetting before action is taken. Each recommendation
is consistent with the intent of DoDD 5100.03.

1" The GCCs retain OPCON, i.e., command authority that may be exercised by commanders at any echelon at

or below the level of combatant command. OPCON is inherent in combatant command authority and may be
delegated within the command. OPCON is the authority to perform those functions of command over subor-
dinate forces involving organizing and employing commands and forces, assigning tasks, designating objectives,
and giving authoritative direction necessary to accomplish the mission. OPCON includes authoritative direc-
tion over all aspects of military operations and joint training necessary to accomplish missions assigned to the
command. OPCON should be exercised through the commanders of subordinate organizations. Normally, this
authority is exercised through subordinate joint force commanders and Service and/or functional component
commanders. OPCON normally provides full authority to organize commands and forces and to employ those
forces as the commander in OPCON considers necessary to accomplish assigned missions; it does not, in and of
itself, include authoritative direction for logistics or matters of administration, discipline, internal organization,
or unit training (Joint Publication 1-02, 2010).

25
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1. To reduce the opportunities for funding disagreements, USSOCOM should incor-
porate a financial planning element into the existing Rehearsal of Concept drill.
Specifically, USSOCOM should expand the drill and synchronize it with the budget
planning process to link potential funding sources, the responsibilities for fund-
ing, and the flow of funding to the requirements generated during it. Identifying
funding early in the requirements determination process would allow USSOCOM,
GCCs, CCSAs, and MILDEP component commands to link operational priorities
to the deliberate budget planning process for the year of execution, identify gaps in
funding and potential requirements to reprogram funds, and make informed inputs
to the POM process. This should also include the identification of mission elements
where congressional appropriation language may represent a hurdle to the desired

funding. We suggest that the lead for implementation be J-8 or OSD(C).?

2. DoDD 5100.03 establishes a high-level dispute resolution process intended to
reduce the frequency and duration of funding disputes. At lower levels and consis-
tent with the intent of DoDD 5100.03, USSOCOM and USD(C) should develop
approaches to improve the ability of the CCSAs, GCCs, and MILDEP compo-
nent commands to distinguish between Service-common (MFP-2) and SOF-
peculiar (MFP-11) expenses and to resolve disputes expeditiously. Currently, there is
no formal lower-level dispute resolution process, and J-5 is primarily responsible for
drafting MOAs and other inter-Service agreements. The process employed by J-5 to
draft these agreements calls for the involvement of the SJA? only at the end of the
process in a review capacity. We recommend greater participation and collaboration
between ]-5 and the SJA earlier in the agreement development process. Specifically,

e Pub. L. 112-81 § 904, passed in December 2011,% requires annual review of
MOAs between USSOCOM and the MILDEPs and the establishment of pro-
cesses and milestones by which numbers and types of enabling capabilities of
the general-purpose forces can be identified and dedicated to fulfill the train-
ing and operational requirements of USSOCOM. In compliance with this law,

USSOCOM should review and modify MOAs’ between itself and the MILDEDPs.

2 J-8 is the Joint Staff Directorate for Force Structure, Resource, and Assessment (Department of Defense, Joint
Publication 1-02, 2010).

3 Staff Judge Advocate—(DOD): A judge advocate so designated in the Army, Air Force, or Marine Corps, and
the principal legal advisor of a Navy, Coast Guard, or joint force command who is a judge advocate. Also called
SJA. Source: JP 1-04, Joint Publication 1-02, DOD Dictionary of Military and Associated Terms, November 8,
2010, as amended through June 15, 2013.

4 When asked, USSOCOM staff were not generally aware of Pub. L. 112-81. Those who were aware of it tended
to apply a narrow, literal definition of the intent of this law and seemed reluctant to explore the possibility of using
its provisions to improve definitions and clarify responsibilities for support to USSOCOM.

> The December 1, 1989, memorandum from then—Secretary of Defense Donald Atwood to the Secretaries of
the Military Departments, the Chairman of the Joint Chiefs of Staff, Under Secretaries of Defense, Assistant
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e The revised MOAs should include:

— Expanded definitions of common terms, including a more specific descrip-
tion of what Service-common means to each MILDEP and definitions of BOS®
in the context of SOF requirements. The definitions should be included as
an annex to the MOAs between USSOCOM and the Services that details
common uses of MFP-2 and MFP-11 funding (see Appendix A).

— A dispute resolution process that designates a single point of contact (SPOC)
for both the MILDEPs and USSOCOM concerning the MOA and MOA
annexes and that establishes a series of triggers that will elevate disputes and
encourage timely resolution. Annex N of the current USSOCOM-U.S. Army
MOA could serve as a model for a dispute resolution process. Appendix A pre-
sents a detailed analysis of the existing MOAs and recommended changes. We
suggest that the lead for implementation be J-5 with the SJA.

* Provide staff training and reference materials and a DoD-wide coordinated
guidebook to assist stakeholders in making preliminary determinations between
Service-common expenses, BOS, and SOF-peculiar expenses. All stakehold-
ers, including TSOC AOs, CCSA, GCC, and MILDEP component command
comptrollers; financial management officials; and contracting officers, should
have access to the content. We suggest that the lead for implementation be J-3.7

* Require greater involvement of the SJAs in arriving at determinations of funding
responsibilities. Take advantage of SJA channels to reach consensus with both the
SJAs of the CCSAs, GCCs, and MILDEP component commands and the appli-
cable fiscal counsel in both the DoD components and OSD on respective fund-
ing responsibilities for various USSOCOM activities and initiatives. We suggest
that the lead for implementation be J-5 with the SJA.

3. To address the issues associated with financial planning, especially for validated

but unfunded USSOCOM initiatives and operations, USSOCOM should

Secretaries of Defense, Comptroller, Commander-in-Chief United States Special Operations Command, and the
Director of Administration and Management establishes the use of MOAs to delineate responsibilities between
the Services and USSOCOM and provides guidance for developing and implementing the SOF program and
budget.

6 BOS provides the resources to operate the bases, installations, camps, posts, and stations of the MILDEPs
and the Defense Health Program. These resources sustain mission capability, ensure quality of life, and enhance
workforce productivity, and fund personnel and infrastructure support. Personnel support includes food and
housing services for unaccompanied and deployed forces; religious services and programs; payroll support; per-
sonnel management; and morale, welfare, and recreation services to military members and their families. Infra-
structure support includes utility system operations; installation equipment maintenance; engineering services,
including fire protection, crash rescue, custodial services, refuse collection, snow removal, and lease of real prop-
erty; security protection and law enforcement; and transportation motor pool operations (Office of the Under
Secretary of Defense [Comptroller], undated).

7" ]-3 is the operations directorate of a joint staff (Department of Defense, Joint Publication 1-02, 2010).
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* Establish J-8 as the center of expertise at USSOCOM HQ responsible for shep-
herding the TSOC:s through the requirements determination and funding pro-
cess. The alignment of the TSOCs under USSOCOM provides an opportunity
to greatly improve information sharing across the TSOCs and to leverage the
financial expertise at the HQ level. This centralized funding center should be
expert in the multiple funding sources, should oversee the TSOCs’ requirements
determination process to ensure the applicability of funding, and should draft
DEPORDs and EXORDs with the required level of specificity to reduce ambigu-
ity with regard to the funding source. We suggest that the lead for implementa-
tion be J-8.

4. Establish a collaborative annual training program for the MILDEPs, TSOCs, SJAs,
and USSOCOM HQ staft to inform all parties involved in funding decisions of
their roles and responsibilities, the dispute resolution process, and details of the
MOAs and possible issues introduced by new legislation or regulation. This would
help reduce the tendency of trying to reach local agreement on the basis of personal
relationships. We suggest that the lead for implementation be J-3.

All of the above recommendations require a USSOCOM HQ center of exper-
tise to manage funding, budgeting, and execution, as well as the implementation of
a dispute resolution structure and clearer definitions of MFP-2 and MFP-11 in the
MOA:s. They are offered with a clear understanding of the pressures to reduce defense
component manning; the current environment exerts an even more taxing burden on
resource application.

Recommendations Pertaining to Funding Flexibility

The unpredictable, often time-sensitive nature of USSOCOM’s funding demands on
the MILDEPs will continue to be a source of dispute and delay under current resource
allocation processes. The burden placed by unfunded requirements on the MILDEPs
is likely to increase with the projected reductions in funding for other contingency
operations (e.g., OCO).

If the President and Congress want to promote a more flexible and responsive
employment of SOF by the GCCs, this will require improvement in the way the
TSOCs arrange funding of validated unfunded operations.® There are several existing
funding mechanisms designed to provide funding flexibility in the face of uncertain
requirements. Three of these funding options could serve as models to better manage

8 Under GSN, SOF could increasingly be the tool of choice for more missions, and they would be geographi-
cally positioned to carry out more missions, which implies their increased use. If the President and Congress move
forward with an expanded use of SOF as implied under the GSN, increased funding flexibility would allow for
more effective and efficient employment of these capabilities.
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the funding of validated unfunded requirements while maintaining accountability
and ensuring that funds are used for the purpose intended by Congress. Any of the
options would enable DoD to provide USSOCOM with the flexibility to react quickly
to emergent demands, while providing the MILDEPs the time to build the unforeseen
requirement into the POM. None of these options is currently being used to augment
funding appropriated by Congress for this specific purpose. They are concepts at this
point; how they would operate, if pursued, would have to be detailed along with assess-
ing the implications for potential base-budget transfers.

All three options require a USSOCOM HQ center of expertise to manage fund-
ing, budgeting, and execution, as well as the implementation of a dispute resolution
structure and clearer definitions of MFP-2 and MFP-11 in the MOAs. The scope of this
research limited further exploration of these options, including challenges to imple-
mentation. However, we recommend that USSOCOM and the MILDEPs pursue with
USD(C) one of these options or develop others.?

Option A. Request that OSD work with Congress to authorize a SOF support Central
Transfer Account (CTA) that would take the form of a single line-item appropriation
similar to the counternarcotics CTA (PBD 678, 1989) and would constitute a reserve
to fund unanticipated requirements during execution. The SOF support CTA would
be managed by ASD SO/LIC to provide funding for unfunded SOF support require-
ments. The MILDEPs, GCCs, and MILDEP component commands would request
allocations from ASD SOL/IC working through USD(C) and draw upon the fund to
support SOF initiatives in their respective AORs. The CTA would have no effect on
regularly budgeted Service-common and BOS expenses. As with the counternarcot-
ics CTA, the OSD Inspector General would conduct annual audits. The Services and
other consumers of CTA funding would use their internal financial management sys-
tems to track funding activities.

Option B. USSOCOM could request authority from OSD to use MFP-11 to fund
all validated requirements for emergent operations during their initial start-up phase,
with the understanding that continuing funding responsibility would be the subject
of MILDEP deliberations during the normal resource allocation process. USSOCOM
would provide a detailed accounting that would allow for the identification of require-
ments that should have been funded using MFP-2. This would inform annual account

9 For example, some type of revolving account might be established to anticipate unfunded requirements for
SOEF. Although no such mechanism is currently in place, some type of revolving account could be established by
law. This would require defining and documenting the SOF requirements that would be covered, establishing a
cost structure, and exploring the legal ramifications and potential regulatory and legislative changes that would
be required. It is beyond the scope of this research to explore the details of a revolving fund; however, such a fund
could provide a solution to the underlying issue of funding flexibility identified in this report.
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reconciliation between USSOCOM and the MILDEDPs if functional transfers were
deemed necessary.

Option C. The third option would be for the MILDEPS to establish a flexible operat-
ing account using existing O&M funds to anticipate emergent SOF support funding
requirements. The MILDEPs have some flexibility to make “fact of life” adjustments
to the baseline budget. A forecast of SOF funding requirements, along with the GCCs’
priorities, could establish the baseline flexible operating account. Funds to support this
account could be administered by the MILDEPs based on the GCCs’ priorities and in
accordance with the regulations governing transfers within O&M accounts.

Any of these options would enable DoD to have flexible SOF to react quickly to
emergency demands, while providing the time to build unforeseen requirements into
their POMs and budget or, if necessary, seek supplemental funding. All options require
a USSOCOM HQ center of expertise to manage the funding, budgeting, and execu-
tion, as well as the implementation of a dispute resolution structure and clearer defini-
tions of MFP-2 and MFP-11 in the MOAs.

Recommendations Pertaining to Memoranda of Agreement

Appendix A discusses the rationale for the recommendations presented below. These
recommendations are directed at reducing USSOCOM staff churn and poten-
tial causes of disputes between USSOCOM and the MILDEPs concerning MFP-2
and MFP-11 funding. Implementing these recommendations could resolve many
of the problems currently experienced by the TSOCs. Currently, the MOAs that
USSOCOM has with the MILDEPs are idle, providing little utility. They can and
should be leveraged to obtain the level of support that USSOCOM’s operations require.
Pub. L. 112-81, § 904, provides USSOCOM with the authority to update these MOAs
annually and to require greater detail in them. Turning USSOCOM’s MOAs with the
MILDEDPs into useful tools requires that they be updated in four key ways:

1. Include detailed descriptions of what Service-common means to each
MILDEDP. Include a mutually agreed decision tree similar to the example in
Figure 3.1. Currently, the standard definition in DoDD 5100.03 (or its pre-
decessor, 5100.3), which is referenced as the definition of Service-common
in USSOCOM’s MOA:s, states that “items and services defined as Service-
common by one Military Service are not necessarily Service-common for all
other Military Services.” This is a loophole that permits a representative to argue
that what USSOCOM wants and needs is not Service-common for his or her
particular MILDEP. This loophole must be closed. So many MFP-2 funding
decisions are tied to the definition of Service-common that a more comprehen-
sive and detailed definition of what the term means to the Army, the Navy, and
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Figure 3.1
Example Decision Tree
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the Air Force in conjunction with programs, systems, equipment, materiel, sup-
plies, and services would clarify the task of USSOCOM staff and reduce staff
churn, as well as reduce or abbreviate disputes with the MILDEDPs.

2. Include a dispute resolution process in each MILDEP MOA. A clearly des-
ignated process for resolving disputes at levels lower than the Commander, Spe-
cial Operations Command and the Administrative Assistant to Secretary of the
Air Force (for example) is required to expeditiously resolve disputes between
the parties, particularly concerning the use of MFP-2 and MFP-11 funding for
USSOCOM operations. Annex N to the Army MOA with USSOCOM pro-
vides a useful model for a dispute resolution process.

3. Include definitions (or better definitions) of BOS, MFP-2, and MFP-11.
The Air Force MOA does not contain a definition of Base Operating Support.
The Army’s MOA with USSOCOM, Annex E, “Administrative, Logistics and
Installation Base Support Services,” pp. 35, provides specific details about the
baseline level of Service-common support to Army SOEF. These details concern-
ing Base Operating Support appear to be specific and comprehensive and could
serve as a useful model for MOAs that USSOCOM has with the Navy and the
Air Force.

4. Include a Single Point of Contact (SPOC) for each MOA and its individ-
ual annexes, appendixes, and enclosures. SPOCs who serve as subject-matter
experts on the provisions of the MOA annexes could reduce staft churn and
disputes with the MILDEPs concerning interpretation of the annexes. The chal-
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lenge would then be to empower the SPOCs as spokespersons for the MILDEPs
and USSOCOM.

The addition of a dispute resolution process annex, or a SPOC, or a definition
of BOS should be a relatively easy task for USSOCOM’s J-5 staff and SJA. However,
defining what Service-common means for each of the MILDEPs probably will require
the services of a neutral third party. Currently, experts on both sides of the Service-
common issue are entrenched in their positions, and it is unlikely that USSOCOM
and each MILDEP will be able to expeditiously negotiate a definition. Therefore, a
neutral third party—perhaps OSD(C)—could meet with the MILDEPs and with
USSOCOM and review available appropriation cognizance precedents to develop a
robust definition of Service-common for use by the parties in their MOAs and in their
dealings with each other. The GSN is projected to increase the number of SOF deploy-
ments and overseas basing, especially to austere locations, and fewer OCO dollars will
be available. The prospect of more frequent, validated but often unfunded deployments
and reduced funding flexibility makes it necessary for USSOCOM to develop robust
processes to support funding for emerging initiatives and to reduce the time lost by

USSOCOM over funding disputes.



APPENDIX A
Memoranda of Agreement

Introduction

This appendix provides a general definition of MOAs and their functions, along with
a review and critique of three of the MOAs between USSOCOM the MILDEDP:s. It
offers examples of other MOAs between DoD and other U.S. government entities,
highlighting the positive attributes that we recommend for inclusion in USSOCOM’s
MOA:s. Specific recommendations are presented for refining the USSOCOM MOA:s.

Background

An MOA is used in commercial as well as military settings to document an agreement
between the parties. Specifically, an MOA serves as an instrument to regulate and
manage the relationship of the parties in the performance of their agreement.

USSOCOM Directive 1-7, February 9, 2012, defines an MOA as

a document that defines general areas of responsibility and conditional agree-
ment between two or more Parties, normally headquarters or major command
level components. The actions of one Party within the agreement are dependent
upon the actions of another Party (e.g., one party agrees to provide support if the
other Party provides materials). MOAs (that) establish responsibilities for providing
recurring reimbursable support should be supplemented with support agreements that
define the support, basis for reimbursement for each category of support, the billing and
payment process, and other terms and conditions of the agreement (emphasis added).

Structure of DoD MOAs

The structure of a DoD MOA is determined by the needs of the parties and their par-
ticular agreement. Generally, an MOA will include the subject, the parties, references or
authorities for the responsibilities outlined in the agreement, the purpose of the agree-
ment, the background of the agreement (outlining pertinent history of the agreement),

33
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consistent with current or updated joint publications and DoD doctrine relating to the
agreement, the responsibilities of each party, a governance provision that describes a
dispute resolution process for the parties to the agreement (including a Single Point of
Contact, with office and/or job title), the effective date of the agreement, provisions for
review and changes to the MOA, the capability to update requirements specific to the
parties, and termination provisions. The MOA is signed by the parties to the agree-
ment. Specific details concerning an undertaking by the parties, such as particular
arrangements for reimbursable support, a billing and payment process, or a process to
be used in case of a specific emergency, are usually included in separate documents that
are attached to the MOA, called annexes or appendixes. The annexes follow the struc-
ture outlined above and are also signed by the parties and incorporated into the MOA.
If important terms related to an annex have not been defined in the cover MOA, they
are defined in the annex. If a dispute resolution process has not been defined in the
cover MOA, it may be defined in an annex. A SPOC or key person for each side of
the agreement is usually designated to expedite clarification of responsibilities and dis-
pute resolution, both in the cover MOA and in each annex.

Authority for USSOCOM MOAs with the MILDEPs

The Deputy Secretary of Defense Memorandum, Guidance for Developing and Imple-
menting Special Forces Program and Budget, 1 December 1989, known as the Atwood
Memo, provides that “the attached guidance will serve as the basis for preparing POM-
and budget-related Memoranda of Agreement (MOAs) that are necessary to delineate
responsibilitiesbetween USCINCSOCand theMilitary Departments.” OnDecember31,
2011, Congtress passed Pub. L. 112-81, the National Defense Authorization Act for
Fiscal Year 2012. Section 904 of the Act requires annual review of MOAs between
USSOCOM and the MILDEPs and “the establishment of processes and milestones
by which numbers and types of enabling capabilities of the general purpose forces of
the Armed Forces under the jurisdiction of each such Secretary can be identified and
dedicated to fulfill the training and operational requirements of special operations
forces under the United States Special Operations Command.” The law provides that
this can be done as an annex to an existing MOA or in a new MOA. It provides lever-
age for USSOCOM to create MOAs that are more detailed and have increased utility,
because they are to be updated annually, rather than every five years, as was previously
the case.!

I The conference report on the bill (p. 679) states, “Memoranda of agreement on identification and dedica-

tion of enabling capabilities of general purposed forces to fulfill certain requirements of special operations forces
(§904).”

The Senate amendment contained a provision (§ 903) that would require each secretary of a MILDEP to
enter into an MOA with CDRUSSOCOM establishing the procedures by which the availability of the enabling
capabilities of the general purpose forces will be synchronized with the training and deployment cycle of SOF.
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Review of USSOCOM MOAs with the MILDEPs

Onmissions in the MOAs that USSOCOM has with the MILDEPs can create disputes
and problems that ultimately can impact USSOCOM’s ability to support the GCCs.
The following review highlights omissions in four key areas: (1) defining funding sup-
port responsibilities; (2) providing an end-to-end dispute resolution process; (3) pro-
viding detailed definitions of Service-common Major Force Program 2 (MFP-2) and
SOE-peculiar Major Force Program 11 (MFP-11) funding and BOS; and (4) providing
a SPOC to clarify and interpret the MOA and annexes.

USSOCOM MOA with the Department of the Air Force

Funding Provisions. Annex F, “Responsibilities for Planning, Programming, Bud-
geting and Execution,” in Section I, General, subsection b, states that “References 1a,
lg, and 1h [DoDD 5100.3] document functions and responsibilities of Military
Departments for support of special operations forces.” Reference 1h, DODD 5100.3
has been canceled and superseded by DoDD 5100.03, which contains new and differ-
ent language that clarifies command relationships and makes explicit the headquarters
and BOS responsibilities of a combatant command for its TSOC. This is important
because Annex F, Section I (2)(b) provides that “the Department of the AF [Air Force]
will program sufficient non-MFP-11 funds to ensure a level of BOS, to include all
common-user communications equipment and services required to support AFSOF
units on all USAF installation. This BOS support will be in accordance with refer-
ence 1h and on a non-reimbursable basis. The level of support will be commensurate
with other USAF activities. The AF will be responsible for providing Service-common
and BOS support to AFSOF whether on AF-owned installations or other Service’s
installations.” BOS is not defined in either Enclosure 2 of the MOA, “Ierms, Definitions
and Abbreviations,” or Annex F. Service-common is defined in Enclosure 2 as “Equip-
ment, material, supplies and services adopted by a Military Service for use by its own
forces and activities. These include standard military items, base operating support,
and the supplies and services provided by a Military Service to support and sustain
its own forces, including those assigned to the combatant commands. Items and ser-
vices defined as Service-common by one Military Service are not necessarily Service-
common for all other Military Services.” This definition does not clarify what items
and services are considered Service-common by the Air Force. Thus, neither Service-
common nor BOS has been clearly defined concerning what support the Department
of the Air Force must provide USSOCOM on Air Force—owned installations or those
of another MILDEP where the Air Force is the CCSA. This creates a basis for disputes
between USSOCOM (especially the TSOCs) and the Air Force.

The House bill contained no similar provision. The House receded with a clarifying amendment. The
conference report is meant to clarify the bill language. It does not constrain USSOCOM from interpreting the
bill as requiring annual and more detailed updates of the MOAs it has with the MILDEDPs.
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Dispute Resolution Process. The dispute resolution language that appears in the MOA
is in the “Overarching MOA Between the U.S. Air Force and USSOCOM,” Section 5,
Responsibilities, subsection (b). It states that “the Parties jointly resolve any disagree-
ment concerning this MOA. CDRUSSOCOM delegates to the Commander, Air Force
Special Operations Command authority to resolve any such disagreements. The SECAF
[Secretary of the Air Force] delegates such authority to the Assistant Vice Chief of Staff
of the Air Force (AF/CVA). Any matter that cannot be resolved by the above designees
shall be presented in writing to the USSOCOM Chief of Staff, the Secretary of the Air
Force Administrative Assistant (SAF/AA) for resolution by the signatories.” Thislanguage
does not set out a dispute resolution escalation chain, by office, beginning with AOs.
A clearly designated process for resolving disputes at levels lower than CDRUSSOCOM
and the SAF/AA is required to expeditiously resolve disputes between the parties, partic-
ularly concerning the use of MFP-2 and MFP-11 funding for USSOCOM operations.

Detailed Definitions of MFP-2, MFP-11, and BOS Funding. Enclosure 2 of the
“Overarching MOA Between the U.S. Air Force and USSOCOM,” which addresses
“Terms, Definitions and Abbreviations,” uses a three-sentence definition of Service-
common that does not address what specific items and services are considered Service-
common by the Department of the Air Force. The definition in the MOA states that
“items and services defined as Service-common by one Military Service are not neces-
sarily Service-common for all other Military Services.” Failure to include a detailed,
Department of the Air Force—specific definition of what it considers Service-common
is likely to create uncertainty on the part of USSOCOM staff and generate protracted
disputes between USSOCOM and the MILDEP. BOS is not defined in either Enclo-
sure 2 of the MOA, “Terms, Definitions and Abbreviations,” or in Annex F, “Responsi-
bilities for Planning, Programming, Budgeting and Execution.” In Annex F, Section II,
(2), “Planning and Programming,” subsection (c)(h) provides that the Department of
the Air Force will provide “Service-common logistics support.” Without any definition
of Service-common, this brief phrase could be subject to many interpretations by both
USSOCOM and Department of the Air Force staff. Similarly, Section I, (3), “Bud-
geting and Execution,” subsection (b)(1)(d), provides that “the Department of the Air
Force will budget and execute all non-MFP-11 resources in support of AFSOF, includ-
ing Operations and Maintenance, USAF (O&M), Operations Maintenance, USAF
Reserve (O&M) for: Base Operations Support.” The absence in the MOA of Depart-
ment of the Air Force—specific descriptions of what constitutes BOS is likely to create
recurring issues for USSOCOM staff, as well as protracted disputes with the Depart-
ment of the Air Force. Such disputes can delay funding and have a negative impact on
USSOCOM’s operations.

Single Point of Contact. Only one annex to the Air Force MOA identifies a “propo-
nent” for each of the parties to the agreement. Annex G, “Department of the Air Force
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Support to USSOCOM Sensitive Activities/Programs (U),” provides in Section 6 (c)
that, “(U) The USSOCOM proponent for this Annex is the Director, Command
Operations Review Board. The Department of the Air Force proponent is the SAF/
AAZ. Proponents for specific programs or topics are listed in the program-specific
Enclosures.” A SPOC generally serves as the expert on the subject matter of an agree-
ment like an annex and can address questions about its provisions. The official who
executes the document (such as the Administrative Assistant to the Secretary of the Air
Force) is not a SPOC. If USSOCOM and the Department of the Air Force agreed to
a “proponent” for each party to the MOA in Annex G, there should be no objection
to appointing “proponents” or SPOC:s for the other annexes. Section 6(c) of Annex G
apparently recognizes the need for additional program-specific subject-matter experts,
stating that “proponents for specific programs or topics are listed in the program-
specific Enclosures.” Proponents or SPOCs who serve as subject-matter experts con-
cerning the provisions of the MOA annexes can reduce staff churn and disputes with
the Department of the Air Force concerning interpretation of the annexes.

USSOCOM MOA with the Department of the Navy

Funding Provisions. Annex A to Appendix 1, “Responsibilities for Planning, Pro-
gramming, Budgeting and Execution,” in Section 1, General, 1(b) states that “Refer-
ences la, 1g, and 1h document functions and responsibilities of military departments
for support of special operations forces.” As noted previously, Reference 15, DoDD
5100.3, has been canceled and superseded by DoDD 5100.03, which contains new and
different language that clarifies command relationships and makes explicit the head-
quarters and BOS responsibilities of a combatant command for its TSOC. This is
important because Annex A to Appendix 1, Subsection 1(d) of Section 1 states, “Pro-
grams funded in the appropriations of the DON [Department of the Navy] (Common
Service Support), not identified as MFP-11, will consist of programs that support other
users in addition to SOF. This includes programs and services funded by Defense Agen-
cies (non-MFP-11) tasked with providing common services to the United States Navy
(USN) and United States Marine Corps (USMC). For services or programs (including
Quality of Life Programs/Services), define ‘common’ as any service or program pro-
vided to non-SF units or service members. Services shall be made available to Mari-
time SOF at a rate not less than that provided to other Naval units.” It is unlikely that
USSOCOM staff, particularly in the TSOCs, will be aware of what services and pro-
grams are provided to non-SOF units or service members. Thus, this definition of
Service-common is likely to lead to guesswork on the part of USSOCOM staff and dis-
puteswith the Departmentof the Navy (DON) over fundingsupport. In Section 1, part 2,
“Responsibilities,” subsection (b) states that “DON will program sufficient non-
MFP-11 funds to ensure a level of BOS, to include all common-user communications
equipment and services required to support maritime SOF units on a Navy installa-
tion. This BOS support will be in accordance with reference 1k and on a nonreimburs-
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able basis. The level of support will be commensurate with other USN and/or USMC
activities.” DoD Instruction 4000.19, 9 August 1995, provides only general categories
of intergovernmental or interagency support, most of which have nothing to do with
base operations. Thus, neither Service-common nor BOS has been clearly defined in
terms of what support DON must provide USSOCOM on Navy-owned installations
or those of another MILDEP and creates a basis for disputes between USSOCOM
(especially the TSOCs) and DON.

Dispute Resolution Process. The “Overarching Memorandum of Agreement” and
the annexes, appendixes, and enclosures do not contain a dispute resolution process.

Detailed Definitions of MFP-2, MFP-11, and BOS Funding. Enclosure 2 of the
“Overarching MOA Between Department of the Navy and USSOCOM,” which
concerns “Terms, Definitions and Abbreviations,” uses a three-sentence definition
of Service-common that does not address what specific items and services are consid-
ered Service-common by the Department of the Navy. The definition in the MOA
states that “items and services defined as Service-common by one Military Service
are not necessarily Service-common for all other Military Services.” Failure to include
a detailed Department of the Navy—specific definition of what is meant by Service-
common is likely to create uncertainty on the part of USSOCOM staff and generate
protracted disputes between USSOCOM and the MILDEP. Enclosure 2 states in 2(e)
that “for the purposes of this MOA, BOS will be defined as the common base support
categories listed in DoD Instruction 4000.19, 9 August 1995,” which provides only
general categories of intergovernmental or interagency support, most of which have
nothing to do with base operations. It is notable that the rest of Section 2(e) states that
“the category definitions should be modified and expanded for each agreement to clearly
define the specific support that will be provided in each category. Additional support
categories may be developed to define services not included in reference publication.”

Single Point of Contact. No SPOCs or proponents are included in the overarching
MOA with the Department of the Navy or its annexes, appendixes, and enclosures.

USSOCOM MOA with the Department of the Army

Funding Provisions. Annex F to the “Overarching Memorandum of Agreement
Between Department of the Army and USSOCOM?” provides a level of detail for plan-
ning and programming that is not present in the MOAs with the Department of the
Air Force or the Department of the Navy. The annex correctly cites DoDD 5100.03,
9 February 2011, in the references section, and it attempts to define Service-common
in greater detail than the standard definition provided in DoDD 5100.03. Annex F,
Section I, 1(g) states that, “the term ‘Service-common, when used in this annex in
conjunction with programs, systems, equipment, materiel, supplies, and services, refers
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to those elements common throughout the Department of the Army that are classi-
fied standard in accordance with SB700-20, Cataloging of Supplies and Equipment,
Army Adopted Items of Materials and List of Reportable Items. Service-common is
defined in reference 1p (Joint Publication 1-02, Department of Defense Dictionary of
Military and Associated Terms, 31 December 20102) and Enclosure 2 of the Overarch-
ing DA-USSOCOM MOA.)” The definitions of Service-common and base operations
(BASOPS) are critical to interpreting the specific responsibilities of the Department
of the Army for providing non—MFP-11 support to USSOCOM. Annex F, Section I,
Subsection 2(b), “Responsibilities,” states that “Department of the Army will: (1) Pro-
gram sufficient non-MFP-11 funds to ensure an appropriate level of Service-common
and BASOPS, to include all common-user communications equipment and services
required to support ARSOF [Army Special Operations Forces] units. This BASOPS
support will be in accordance with reference 1h and on a non-reimbursable basis. The
level of Service-common and BASOPS support will be commensurate with that of
other Department of the Army units and activities. The Department of the Army
will be responsible for providing or facilitating Service-common and BASOPS support
to ARSOF whether on MILDEP-owned installations or other Service’s installations.”
There are problems with this statement. First, reference 1h is Department of Defense
Instruction 4000.19, “Interservice and Intergovernmental Support,” 9 August 1995,
which sets out broadly defined categories of intergovernmental and inter-Service sup-
port, most of which have nothing to do with BOS. Second, given the unique and spe-
cialized mission of the GSN, it is likely that the requirements of USSOCOM will be
different from, not commensurate with, “that of other Army units and activities.” If the
Department of the Army’s requirement for Service-common and BOS to ARSOF is
that they be commensurate with or equivalent to those “of Army units and activities,”
then there are likely to be disputes over programming adequate non—MFP-11 funds.

Dispute Resolution Process. The “Overarching Memorandum of Agreement”
between the Department of the Army and USSOCOM, Section 5, “Responsibilities,”
provides two sentences concerning dispute resolution: “Commander, USASOC and
Commander, JSOC are authorized direct liaison by the CDRUSSOCOM to discuss
any concerns and receive any disagreements arising under this MOA with the Vice
Chief of Staff of the Army. For those issues that cannot be resolved at that level, written
notice will be provided to the USSOCOM Chief of Staff and the Administrative Assis-
tant to the Secretary of the Army, and referred to the CDRUSSOCOM and the Secre-

tary of the Army, respectively, for resolution.” This language does not set out a dispute

2 “Equipment, material, supplies, and services adopted by a Military Service for use by its own forces and activi-

ties. These include standard military items, base operating support, and the supplies and services provided by a
Military Service to support and sustain its own forces, including those assigned to the combatant commands.
Items and services defined as Service-common by one Military Service are not necessarily Service-common for
all other Military Services” (Department of Defense, Joint Publication 1-02, 2010).
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resolution escalation chain, by office, beginning with AOs. A clearly designated process
for resolving disputes at levels lower than CDRUSSOCOM and the Vice Chief of Staff
of the Army is required to expeditiously resolve disputes between the parties, particu-

larly concerning the use of MFP-2 and MFP-11 funding for USSOCOM operations.

Detailed Definitions of MFP-2, MFP-11, and BOS Funding. The Department of the
Army MOA with USSOCOM includes an attempt in Annex F to provide a definition
of Service-common that is more robust and useful than the standard military dictionary
definition. However, so many MFP-2 funding decisions are tied to the definition of
Service-common that a more comprehensive and detailed Department of the Army—
specific definition of Service-common in conjunction with programs, systems, equipment,
materiel, supplies, and services would clarify the task for USSOCOM staff and reduce
staff churn, as well as reduce or abbreviate disputes with the Army. In Annex E,
“Administrative, Logistics and Installation Base Support Services,” pp. 3—5 define and
provide specific details about the baseline level of common Service support to ARSOEF.
These details concerning BOS appear to be specific and comprehensive and could serve
as a useful model for MOAs that USSOCOM has with the Department of the Navy
and the Department of the Air Force.

Single Point of Contact. No SPOC:s are identified for either party in the overarch-
ing MOA or its annexes, appendixes, or enclosures.

Good Models for USSOCOM MOAs
Annex N to the MOA between the Department of the Army and USSOCOM pro-

vides a good model for a dispute resolution process. The annex formally establishes the
United States Army—United States Special Operations Command Board (ASB) as an
intragovernmental committee. The mission of the ASB is to address bilateral issues of
concern, which may include (but are not limited to) doctrine, concepts, capabilities,
requirements, and programs. The ASB receives its direction from the Chief of Staff of
the Army and CDRUSSOCOM. It will report recommendations, as endorsed by its
General Officer Steering Committee, to the CSA and CDRUSSOCOM. The ASB per-
manently comprises two bodies: the Committee and the Council of Colonels. Other
subject-matter expert teams may be created in support of the ASB to study specific
issues; however, such teams will serve only in an advisory capacity to the ASB. The
annex describes in detail a process for issue identification, issue development, issue
review, and issue resolution. This type of process could be adapted easily for resolution
of disputes between the Department of the Army and USSOCOM concerning other
annexes of the MOA. It could also serve as a model for a dispute resolution annex for
MOAs between the USSOCOM and the Departments of the Navy and the Air Force.



Memoranda of Agreement 41

Another useful model is the Support Agreement between the Commander in
Chief United States European Command (USEUCOM) and the Commander in
Chief United States Army, Europe (USAREUR) and Seventh Army. The purpose of
this agreement is to “establish and delineate responsibilities for the provision of admin-
istrative and logistics support by HQ USAREUR to HQ USEUCOM, Patch Barracks,
the Vaihingen Military Subcommunity (VMSC), and HQ USEUCOM elements at
the Stuttgart Army Airfield (SAAF).” The agreement has a 25-page annex that includes
a detailed delineation of support requirements that could serve as a useful model for
USSOCOM MOA annexes. The agreement also contains a definitions section and a
detailed discussion of funding sources, as well as the appointment of a SPOC.

The MOA between DoD and the Department of State on U.S. government
Private Security Contractors (PSCs) is intended to “clearly define the authority and
responsibility for the accountability and operations of USG Private Security Contrac-
tors (PSCs) in Iraq.” Section V of the MOA addresses “Implementation, Coordination
and Dispute Resolution.” Subsection B of Section V sets out requirements for meet-
ing quarterly, or more frequently, concerning the implementation of the MOA by the
parties, and the escalation path, on either side of the agreement, for issues or disputes
requiring resolution. Annex A, “Deliverables,” includes both a definitions section and a
policy/definitions section. Section VII sets out a detailed procedure for how the Multi-
National Force—Iraq (MNF-I) and the U.S. Embassy will closely coordinate the imme-
diate response to any serious incident involving a U.S. government PSC.

Table A.1 summarizes key provisions of nine DoD MOAs that provide useful
models for USSOCOM. It shows which MOAs contain detailed definitions sections,
detailed discussions of funding sources, dispute resolution processes, and appointment

of a SPOC.
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Table A.1
Review of Existing MOAs

Detailed
Detailed Discussion Appointment
Definitions of Funding Dispute  of Single Point
Section Sources Resolution of Contact
MOA between the Department Yes Yes Yes Yes
of Commerce and DoD regarding
interagency operation of weather
surveillance radar (2008)
MOA between DoD and the Yes No Yes Yes
Department of State on private security
contractors (2007)
Support Agreement between USEUCOM Yes Yes No Yes
and USAREUR (1988)
Sample MOA between USAESCH and No Yes Yes Yes
customer (2005)
MOA between MDA and United States No Yes Yes? Yes
Army Acquisition Support Center (2008)
MOA between DoD and the Department No Yes No Yes
of Energy (2010)
MOA between the DoD Missile Defense No Yes No Yes
Agency and NASA (2003)
MOA between USSOCOM and U.S. No Yes No Yes
Immigration and Customs Enforcement
(2012)
MOA between the Department of No Yes No No

Veterans Affairs and DoD for processing
payments for disability compensation
(2010)

@ Not detailed.



APPENDIX B
Funding Sources

This appendix discusses some of the important funding sources that are or have been
available for USSOCOM’s operations. It provides an overview of the Defense Program
and Major Force Programs 2 and 11 (MFP-2 and MFP-11), then the subsequent sec-
tions describe a type of funding, the source of the funds, and the limitations on their
use. In a few instances, a description of the purpose of the funds is provided. Each
section also summarizes the provisions of the legislation and provides the text of the
actual legislation.

1. Overview of the Future Years Defense Program and Major Force
Programs 2 and 11

A. Introduction

The Office of the Secretary of Defense (OSD) develops the Future Years Defense Pro-
gram (FYDP), the official document that summarizes forces and resources associated
with programs approved by the Secretary of Defense (prescribed in Program Decision
Memoranda (PDMs), Program Change Decisions (PCDs), budget decisions, and other
Secretary of Defense decision documents) for DoD. It reflects the total resources pro-
grammed by DoD by fiscal year.!

The FYDP is composed of 11 major force programs (six combat force—
oriented programs and five support programs) used as a basis for internal DoD pro-
gram appropriations. Hence, it serves a purpose of cross-walking the internal review
structure between major force programs, appropriations, and the Services and defense
agencies, which is output-oriented with the congressional review structure, which is
input-oriented.

This three-dimensional structure, illustrated in Figure B.1, and attendant review
process provide a comprehensive approach to accounting for, estimating, identify-
ing, and allocating resources to individual or logical groups or organizational enti-
ties, and major combat force or support programs referred to as program elements.

I DFAS-IN Manual 37-100-12, The Army Management Structure General Information OSD Program Component
(FY2012-Change 3), August 31, 2011, at 14-OSDPG-1 to 14-OSDPG-3.

43
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Figure B.1
Future Years Defense Program Structure
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Such a program element describes the force unit, financial, and manpower data, includ-
ing support requirements organic to the unit, associated with a division, brigade, com-
pany, ship, aircraft squadron, and centralized supporting activity not organic to the
unit, such as a supply and maintenance depot, recruiting and training activity, indi-
vidual and professional training, and health and medical facility.>

Currently, the following resource identification processes for FYDP data are used:?

“a. Research, Development, Test, and Evaluation (RDT&E). R&D project
costs normally aggregate directly into program elements; however, certain over-
head costs may be spread across all projects when they cannot be related directly to
a specific project, or accumulated in management and support program elements.

2 DFAS-IN Manual 37-100-12, The Army Management Structure General Information OSD Program Com-
ponent (FY2012-Change 3), August 31, 2011 at 14-OSDPG-1 to 14-OSDPG-3.

3 DFAS-IN Manual 37-100-12, The Army Management Structure General Information OSD Program
Component (FY2012-Change 3), August 31, 2011 at 14-OSDPG-1 to 14-OSDPG-3.
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“b. Procurement. Procurement dollars are identified to program elements by
one of the following:

“(1) Procurement line items representing major weapon systems are directly
associated with the appropriate program element or elements in accordance with
the mission or missions assigned to the weapon system; unit-related items are
associated with program elements according to algorithms that identify units,
their relative wartime deployment priority, the equipment authorizations for each
unit, the worldwide asset position for equipment items, projected loss rates and
the Authorized Acquisition Objective (AAO) for those items; and a mathematical
distribution is made to the program element based on these factors.

“(2) Some items are based on historical distribution of identical or similar
items being replaced.

“(3) Some support resources, such as automobiles and some utility aircraft,
are allocated to base operations program elements in accordance with type and
size of mission being supported.

“c. Military Construction. When a construction project is identified, the
FYDP major program of the dominant user is determined. As the project moves
through the review and approval process, a specific program element is determined
and assigned.

“d. Operation and Maintenance. Several methods are used to identify
operation and maintenance costs to program elements.

“(1) Force-related resources are applied according to workload requirements
(such as flying or steaming hours or overhaul schedules) of force units within each
program element.

“(2) Operation and maintenance for reserve components are assigned to
those known requirements in specific program elements and the balance is applied
according to manpower and strengths.

“(3) Supply and maintenance resources are usually identified according to a
number of workload measures and programmed equipment utilization rates.

“(4) Training resources in Program 8 are based on trainingload requirements
for projected mission needs. Unit training resources of the major mission programs
are identified by force requirements.

“(5) Medical resource requirements are based on a medical workload factor.

“e. Military Personnel Dollars. Military personnel costs are applied to
program elements by a computation of average salaries times the number of
personnel for each program element.

“f. Manpower

“(1) Military

“(a) End strengths are normally aggregated directly into program elements
based on the program element identification of each unit.
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“(b) Unstructured spaces (trainees, transients, patients, prisoners, and
students) are computed based on anticipated gains and losses and authorizations
for units in all FYDP programs.

“(2) Civilian. Civilian manpower is aggregated directly into program
elements based on unit/program element relationships.”

B. Major Force Programs

A program is an aggregation of program elements that reflects a force mission or a
support mission of DoD and contains the resources needed to achieve an objective or
plan. It reflects fiscal year time-phasing of mission objectives to be accomplished and
the means proposed for their accomplishment.*

The FYDP includes 11 major force programs, including MFP-2 (General Purpose
Forces) and MFP-11 (Special Operations Forces). The major programs of the FYDP
fall within the general organizational areas of responsibility within the Office of the
Secretary of Defense. However, because resources in these programs may overlap areas
of management and functional responsibility, the programs are not considered to be
the exclusive responsibility of any one particular organizational element of the Office
of the Secretary of Defense.’

In summary, a major force program reflects a macro-level force mission or a sup-
port mission of DoD and contains the resources necessary to achieve a broad objective
or plan. It reflects fiscal year time-phasing of mission objectives and the means pro-
posed for their accomplishment.

C. Creation of Major Force Program 11—Special Operations Forces
In FY 1987, Pub. L. 99-661 created a major force program element for SOE.6 The stat-
ute in question currently provides the following:

Text of the statute:’

“(f) Budget. In addition to the activities of a combatant command for which
funding may be requested under section 166(b) of this title [10 U.S.C. § 166(b)],
the budget proposal of the special operations command shall include requests for

funding for—

4 DFAS-IN Manual 37-100-12, The Army Management Structure General Information OSD Program Com-
ponent (FY2012-Change 3), August 31, 2011 at 14-OSDPG-1 to 14-OSDPG-3.

> DFAS-IN Manual 37-100-12, The Army Management Structure General Information OSD Program Com-
ponent (FY2012-Change 3), August 31, 2011 at 14-OSDPG-1 to 14-OSDPG-3.

6 Major force program category; budget; commanders. Act Nov. 14, 1986, Pub. L. 99-661, Div A, Title XIII,
Part B, § 1311, 100 Stat. 3985.

7 10 U.S.C. § 167 (2013).
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“(1) development and acquisition of special operations—peculiar equipment;
and

“(2) acquisition of other material, supplies, or services that are peculiar to
special operations activities.

“(j) Special operations activities. For purposes of this section, special oper-
ations activities include each of the following insofar as it relates to special
operations:

“(1) Direct action.

“(2) Strategic reconnaissance.

“(3) Unconventional warfare.

“(4) Foreign internal defense.

“(5) Civil affairs.

“(6) Military information support operations.

“(7) Counterterrorism.

“(8) Humanitarian assistance.

“(9) Theater search and rescue.

“(10) Such other activities as may be specified by the President or the
Secretary of Defense.”

D. Limitations

The statute imposed the limitation that funding for special operations activities did not
constitute authority to conduct intelligence activities that would require congressional
notice:

“(g) Intelligence and special activities. This section does not constitute
authority to conduct any activity which, if carried out as an intelligence activity
by the Department of Defense, would require a notice to the Select Committee on
Intelligence of the Senate and the Permanent Select Committee on Intelligence of
the House of Representatives under Title V of the National Security Act of 1947
(50 U.S.C. 413 et seq.).”

E. The Definition of Major Force Program 2—General Purpose Forces
The DFAS-IN Manual defines general purpose forces in the following way:®

General purpose forces are those organizations and associated weapon systems
whose force mission responsibilities are, at a given point in time, limited to one

8 10 U.S.C. § 167(g) (2013).

9 DFAS-IN Manual 37-100-12, The Army Management Structure General Information OSD Program Com-
ponent (FY2012-Change 3), August 31, 2011 at 14-OSDPG-1 to 14-OSDPG-2; additional guidance on the
PPBE process was released January 25, 2013, in DoDD 7045.14, Planning Programming Budgeting and Execu-
tion (PPBE) Process.
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theater of operations. Program 2 consists of Force-oriented program elements,
including the command organizations associated with these forces, the logis-
tic organizations organic to these forces, and the related support units that are
deployed or deployable as constituent parts of military forces and field organiza-
tions. Also included are other programs, such as Joint Chiefs of Staff—directed and
coordinated exercises, war reserve materiel ammunition and equipment, and stock-
funded war reserve materiel.

Below we list and summarize other sources of funding that are being used or have
been used in the past to fund SOF.
A summary of funding sources other than MFP-2 and MFP-11 is provided in
Table B.1. A complete description of the source of funding, purpose, and limitations is
included following Table B.1

Table B.1

Overview of Funding Sources

Source

Description

Purpose

Limitations

Global Security An accountin the

Contingency
Fund

(Pub. L. 112-81
§ 1207,
codified at 22
u.s.C.

§ 2151 note)

United States Treasury
has been established
called the “Global
Security Contingency
Fund.”

The Department of
Defense may not
contribute more than
$200 million to this
fund in any fiscal year;
for any activity, the
Secretary of Defense
may contribute no
more than 80% of the
funds, and the
Secretary of State may
contribute no less than
20% of the funds.

“[T]o provide assistance to
countries designated by the
Secretary of State, with the

concurrence of the Secretary

Assistance may be provided
only for activities that
promote “observance of
and respect for human

of Defense, for purposes of this rights and fundamental

section, as follows:

(1) To enhance the capabilities

of a country’s national
military forces, and other

national security forces that
conduct border and maritime
security, internal defense, and
counterterrorism operations,

as well as the government

agencies responsible for such
forces, to “(A) conduct border

freedoms” and “respect
for legitimate civilian
authority” (22 U.S.C.

§ 2151(c)).

Funds will remain available
until September 30, 2015;
amounts set aside for
activities that commenced
before that date will

be available to meet
obligations that occur after

and maritime security, internal that date.

defense, and counterterrorism

Security programs shall

operations; and “(B) participate be jointly designed by
in or support military, stability, the Secretary of State

or peace support operations
consistent with United States

foreign policy and national
security interests.
“(2) For the justice sector

and the Secretary of
Defense; justice sector and
stabilization programs
shall be designed by the
Secretary of State “with

(including law enforcement and the concurrence of the
prisons), rule of law programs, Secretary of Defense.”

and stabilization efforts in
a country in cases in which
the Secretary of State, in

(22 U.S.C. § 2151(d))
Assistance programs
“shall be approved by the

consultation with the Secretary Secretary of State, with

of Defense, determines that
conflict or instability in a

country or region challenges

the existing capability of
civilian providers to deliver
such assistance.” (22 U.S.C.
§ 2151(b)).

the concurrence of the

Secretary of Defense.”
(22 U.S.C. § 2151(d)).
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Source Description Limitations
Cooperative This statute authorizes Appropriated funds
Threat the appropriation of “may not exceed the
Reduction “such sums as may be amounts authorized
(50 U.S.C. necessary for fiscal year to be appropriated by
§2922) 2008" to any national defense
e Destroy chemical authorization act for
weapons in fiscal year 2008 to the

Shchuch’ye, Russia
¢ Prevent biological
weapons
proliferation
e Allow the
“la]cceleration,
expansion, and
strengthening of
Cooperative Threat
Reduction Program
activities”
(50 U.S.C. § 2922(b))

Emergency Funds may be
Extraordinary authorized by the
Expense Funds Secretary of Defense,
(10 U.S.C. the Inspector General
§ 127) of the Department
of Defense, or the
secretary of a Military
Department within his

Department.
Confidential Expenditures
Military of Emergency

Purpose Funds Extraordinary
Expense Funds may be
authorized without
disclosing their
purpose, provided
that the appropriate
secretary or inspector
general certifies that
these expenditures
are necessary for
confidential military
purposes.

May “provide for any emergency
or extraordinary expense

which cannot be anticipated or
classified.” (10 U.S.C. § 127(a))

Department of Defense
Cooperative Threat
Reduction Program for such
purposes.”

(50 U.S.C. § 2922(a)).
Congress requests that the
President “accelerate and
expand funding” for these
programs in future years.
(50 U.S.C. § 2922(b)).

The Secretary of Defense
must notify certain
congressional committees,
and allow a certain period
of time to pass before
spending more than
$500,000.

This requirement is waived
if the Secretary of Defense
determines that compliance
will compromise national
security objectives;
however, he then must
notify the committees
immediately.

Limitations are
substantively the same

as those for Emergency
Extraordinary Expense
Funds. Additionally, the
appropriate secretary or
inspector general must
certify that the expenditure
is necessary for confidential
military purposes.
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Table B.1—Continued

USSOCOM Operations

Source Description Purpose Limitations
Joint The commander of “The primary purpose of the The Secretary of Defense
Combined the special operations training for which payment may shall develop regulations
Exchange command or of any be made ... shall be to train the related to this funding,
Training other unified or special operations forces of the  including a requirement
(10 U.s.C. specified combatant combatant command.” that funded activities must
§2011) command may pay (10 U.S.C. § 2011(b)) have the prior approval of

certain expenses the Secretary of Defense.

incurred in the course

of training with a

friendly foreign country,

including the expenses

of the SOF, deployment

expenses, and, if the

friendly foreign nation

is a developing nation,

their incremental

expenses directly

incurred in the course of

training
Combatant Funds are drawn Funds may be used for: May not spend more than
Commander from the Combatant “(1) Force training. e $20 million on items
Initiative Fund Commander Initiative  (2) Contingencies. “with a unit cost in
(10 U.s.C. Fund from the (3) Selected operations. excess of the investment
§ 166a) Department of Defense (4) Command and control. unit cost.”

budget account by the
Chairman of the Joint
Chief of Staff

(10 U.S.C. 8166 a(e))
$10 million to pay
expenses of foreign
nations during joint
exercises
$5 million to provide
military education and
training to personnel of
foreign countries
May not provide funds
for "any activity that
has been denied
authorization by
Congress.”

(5) Joint exercises (including
activities of participating foreign
countries).

(6) Humanitarian and civic
assistance, in coordination with
the relevant chief of mission

to the extent practicable, to
include urgent and unanticipated
humanitarian relief and
reconstruction assistance.

(7) Military education and
training to military and

related civilian personnel of
foreign countries (including
transportation, translation, and
administrative expenses).

(8) Personnel expenses of
defense personnel for bilateral or
regional cooperation programs.
(9) Force protection.

(10) Joint warfighting
capabilities.”

(10 U.S.C. § 166a(b))
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Source Description Purpose Limitations
Combat These funds “are This section does not list
Mission amounts available to any limitations, although

Requirements
Fund

(10 U.S.C.

§ 167)

Commander’s
Emergency
Response
Program

the Department of
Defense for Defense-
wide procurement in
the Combat Mission
Requirements
subaccount of

the Defense-wide
Procurement Account.”
(10 U.S.C. § 167)

Funds were originally
derived from seized
government assets
during the occupation
of Irag; these

assets were later
supplemented with U.S.
appropriations funds

Pub. L. 109-163 Funds are drawn from

§ 1206

the funds available for
defense authorizations.
This spending was
originally authorized

in 2006 but has been
reauthorized every
year since

To “respond to urgent
humanitarian relief and
reconstruction requirements
within [the commanders’] areas
of responsibility, by carrying out
programs that will immediately
assist the Iraqi people and
support the reconstruction

of Irag” (June 16 memo by
Ambassador Bremer)

“[Tlo conduct or support a
program to build the capacity of
a foreign country’s national
military forces in order for

that country to (1) conduct
counterterrorist operations; or
(2) participate in or support
military and stability operations
in which the U.S. Armed Forces
are a participant.”

(Pub. L. 109-164, § 1206(a))

there are extensive
reporting requirements.

“Frago 89 prohibited
expenditures for seven
categories:

— direct or indirect benefit
of CJTF-7 forces, to
include coalition forces

— entertaining Iraqi
population

— weapons buy-back or
rewards programs

- buying firearms,
ammunition, or
removing unexploded
ordnance

— duplicating services
available through
municipal governments

— supporting individuals
or private businesses
(exceptions possible,
such as repairing
damage caused by
coalition forces)

— salaries for the civil
work force, pensions, or
emergency civil service
worker payments” (37
JFQ 46, 48)

The amounts that may be

spent (both per transaction

and in general) depends on
the level of the commander
authorizing the transaction.

The Secretary of Defense
must have the concurrence
of the Secretary of State.
Limited to $350 million

in funds. Shall include
elements that promote
respect for human rights,
fundamental freedoms,
and legitimate civilian
authority.
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Table B.1—Continued

Source Description Purpose Limitations

Pub. L. 108-375 Funds are provided by “[T]o provide support to foreign Before spending funds,

§ 1208 the Secretary of forces, groups, or individuals the Secretary must
Defense engaged in supporting or establish procedures and
facilitating ongoing military inform Congress of these
operations by United States provisions.
special operations forces to This authority cannot be
combat terrorism.” delegated.
(Pub. L. 108-375 § 1208(a)) This does not “constitute

authority to conduct a
covert action.” (Pub. L.
108-375 § 1208(e))

2. Global Security Contingency Fund—Pub.L. 112-81 § 1207(a), codified
at 22 U.S.C. § 2151 Note

A. Source

Summary

The Global Security Contingency Fund has been established as an account
in the United States Treasury. Funds provided for this account may not exceed
$350 million in fiscal year 2012 and $300 million in subsequent fiscal years.

e Of the FY 2012 funds, no more than $75 million may be used to increase the
capacity of national military and security forces in certain African countries “to
conduct counterterrorism operations against al-Qaeda, al-Qaeda affiliates, and al
Shabaab.”

e Of the FY 2012 funds, no more than $75 million may be used to “enhance the
ability of the Yemen Ministry of Interior Counter Terrorism Forces to conduct
counter-terrorism operations against al-Qaeda in the Arabian Peninsula and its
afhiliates.”

DoD may not contribute more than $200 million to this fund in any fiscal year.
The Secretary of State may contribute no less than 20 percent of the amount required
for any activity; the Secretary of Defense may contribute no more than 80 percent.

Text of the Statute:
“There is established on the books of the Treasury of the United States an account

to be known as the ‘Global Security Contingency Fund’ (in this section referred
to as the ‘Fund’).” Pub. L. 112-81 § 1207(a), codified at 22 U.S.C. § 2151 note.
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Funding:

“(1) Fiscal year 2012. The total amount available to the Department of
Defense and the Department of State to provide assistance under this section
during fiscal year 2012 may not exceed $350,000,000, of which—

“(A) $75,000,000 may be used for assistance authorized by subparagraphs (A)
and (B) of subsection (n)(1); and

“(B) $75,000,000 may be used for assistance authorized by subparagraph (C)
of subsection (n)(1).

“(2) Fiscal years 2013 and after. The total amount available to the Department
of Defense and the Department of State to provide assistance under this sec-
tion during a fiscal year after fiscal year 2012 may not exceed $300,000,000.”
B. Purpose
* Funds may be used by either the Secretary of State or the Secretary of Defense

to assist countries designated by the Secretary of State to:

— Improve their military, security, and counterterrorism forces’ ability to pro-
vide internal security, border security, and counterterrorism operations;

— Engage in support operations “consistent with United States foreign policy
and national security interests;”

— Conduct justice sector, rule of law, and stabilization activities “in cases in
which the Secretary of State, in consultation with the Secretary of Defense,
determines that conflict or instability in a country or region challenges the
existing capability of civilian providers.”

Text of the Statute:

“(b) Authority. — Notwithstanding any other provision of law (other than
the provisions of section 620A of the Foreign Assistance Act of 1961 (22 U.S.C.
§ 2371) and the section 620] of such Act relating to limitations on assistance
to security forces (22 U.S.C. § 2378d)), amounts in the Fund shall be available
to either the Secretary of State or the Secretary of Defense to provide assistance
to countries designated by the Secretary of State, with the concurrence of the
Secretary of Defense, for purposes of this section, as follows:

“(1) To enhance the capabilities of a country’s national military forces, and
other national security forces that conduct border and maritime security, internal
defense, and counterterrorism operations, as well as the government agencies
responsible for such forces, to—

“(A) conduct border and maritime security, internal defense, and
counterterrorism operations; and

“(B) participate in or support military, stability, or peace support operations
consistent with United States foreign policy and national security interests.
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“(2) For the justice sector (including law enforcement and prisons), rule of
law programs, and stabilization efforts in a country in cases in which the Secretary
of State, in consultation with the Secretary of Defense, determines that conflict
or instability in a country or region challenges the existing capability of civilian
providers to deliver such assistance.”

“(c) Types of assistance.

“(1) Authorized elements. A program to provide the assistance under
subsection (b)(1) may include the provision of equipment, supplies, and training.

“(2) Required elements. A program to provide the assistance under subsec-
tion (b)(1) shall include elements that promote—

“(A) observance of and respect for human rights and fundamental free-
doms; and

“(B) respect for legitimate civilian authority within the country concerned.

“(d) Formulation and approval of assistance programs.

“(1) Security programs. The Secretary of State and the Secretary of Defense
shall jointly formulate assistance programs under subsection (b)(1). Assistance
programs to be carried out pursuant to subsection (b)(1) shall be approved by
the Secretary of State, with the concurrence of the Secretary of Defense, before
implementation.

“(2) Justice sector and stabilization programs. The Secretary of State,
in consultation with the Secretary of Defense, shall formulate assistance
programs under subsection (b)(2). Assistance programs to be carried out under
the authority in subsection (b)(2) shall be approved by the Secretary of State,
with the concurrence of the Secretary of Defense, before implementation.”

Pub. L. 112-81 § 1207(b), codified at 22 U.S.C. § 2151 note.
C. Limitations

Summary

Only certain types of assistance may be funded:

* Must promote “observance of and respect for human rights and fundamental
freedoms” and “respect for legitimate civilian authority.”
* May include “provision of equipment, supplies, and training.”

Security programs shall be jointly designed by the Secretary of State and the
Secretary of Defense; justice sector and stabilization programs shall be designed by
the Secretary of State “with the concurrence of the Secretary of Defense.” Assistance
programs “shall be approved by the Secretary of State, with the concurrence of the
Secretary of Defense.” In FY 2012, funds may be used to assist with “minor military
construction,” provided this assistance is not otherwise prohibited by law and is not
given to a nation that is otherwise prohibited from receiving assistance.
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* Such support may not be given to Yemen unless the Secretary of Defense and
the Secretary of State certify that these activities are important to the United
States” national security interests.

e This support must terminate before September 30, 2012, although funds avail-
able before that date may be used to conduct activities that are ongoing after
that date.

Funds will remain available until September 30, 2015; amounts set aside for activ-
ities that commenced before that date will be available to meet obligations that occur
after that date.

Text of the Statute:

“(c) Types of assistance.

“(1) Authorized elements. A program to provide the assistance under
subsection (b)(1) may include the provision of equipment, supplies, and training.

“(2) Required elements. A program to provide the assistance under subsec-
tion (b)(1) shall include elements that promote—

“(A) observance of and respect for human rights and fundamental freedoms;
and

“(B) respect for legitimate civilian authority within the country concerned.

“(d) Formulation and approval of assistance programs.

“(1) Security programs. The Secretary of State and the Secretary of Defense
shall jointly formulate assistance programs under subsection (b)(1). Assistance
programs to be carried out pursuant to subsection (b)(1) shall be approved by the
Secretary of State, with the concurrence of the Secretary of Defense, before
implementation.”

“(2) Justice sector and stabilization programs. The Secretary of State,
in consultation with the Secretary of Defense, shall formulate assistance pro-
grams under subsection (b)(2). Assistance programs to be carried out under
the authority in subsection (b)(2) shall be approved by the Secretary of State,
with the concurrence of the Secretary of Defense, before implementation.”

Pub. L. 112-81 § 1207(c), codified at 22 U.S.C. § 2151 note.

Funding limitations: “The total amount of funds transferred to the Fund in
any fiscal year from the Department of Defense may not exceed $200,000,000.
Pub. L. 112-81 § 1207(f)(2), 22 U.S.C. § 2151 note.

Allocation requirements: “The contribution of the Secretary of State to an
activity under the authority in subsection (b) shall be not less than 20 percent of the
total amount required for such activity. The contribution of the Secretary of Defense
to such activity shall be not more than 80 percent of the total amount required.”
Pub. L. 112-81 § 1207(g), codified at 22 U.S.C. § 2151 note.
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Availability limitations: “Amounts in the Fund shall remain available until
September 30, 2015, except that amounts appropriated or transferred to the Fund
before that date shall remain available for obligation and expenditure after that date
for activities under programs commenced under subsection (b) before that date.”
Pub. L. 112-81 § 1207(i), codified at 22 U.S.C. § 2151 note.

Expiration: “The authority under this section may not be exercised after
September 30, 2015. An activity under a program authorized by subsection (b)
commenced before that date may be completed after that date, but only using funds
available for fiscal years 2012 through 2015.” Pub. L. 112-81 § 1207(q), codified at
22 U.S.C. § 2151 note.

Transitional authorities:

“(1) In general. The Secretary of Defense may, with the concurrence of the
Secretary of State, provide the types of assistance described in subsection (c), and
assistance for minor military construction, during fiscal year 2012 as follows:

“(A) To enhance the capacity of the national military forces, security
agencies serving a similar defense function, and border security forces of Djibouti,
Ethiopia, and Kenya to conduct counterterrorism operations against al-Qaeda,
al-Qaeda affiliates, and al Shabaab.

“(B) To enhance the capacity of national military forces participating in
the African Union Mission in Somalia to conduct counterterrorism operations
described in subparagraph (A).

“(C) To enhance the ability of the Yemen Ministry of Interior Counter
Terrorism Forces to conduct counter-terrorism operations against al-Qaeda in the
Arabian Peninsula and its affiliates.

“(2) Limitations.

“(A) Assistance otherwise prohibited by law. The Secretary of Defense may
not use the authority in this subsection to provide any type of assistance that is
otherwise prohibited by any provision of law.

“(B) Eligible countries. The Secretary of Defense may not use the authority
in this subsection to provide a type of assistance to a foreign country that is
otherwise prohibited from receiving such type of assistance under any other
provision of law.

“(C) Yemen. The authority specified in paragraph (1)(C), and the authority
to provide assistance pursuant to section 1206 of the National Defense
Authorization Act for Fiscal Year 2006 (Pub. L. 109-163; 119 Stat. 2456)
[unclassified], may not be used for Yemen until 30 days after the date on which
the Secretary of Defense and the Secretary of State jointly certify in writing to the
specified congressional committees that the use of such authority is important to
the national security interests of the United States. The certification shall
include the following:

“(i) The reasons for the certification.

“(ii) A justification for the provision of assistance.
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“(iii) An acknowledgment by the Secretary of Defense and the Secretary
of State that they have received assurance from the Government of Yemen that

any assistance so provided will be utilized in [a] manner consistent with subsec-
tion (c)(2).” Pub. L. 112-81 § 1207(n), codified at 22 U.S.C. § 2151 note.

3. Cooperative Threat Reduction—50 U.S.C. § 2922

A. Source
Summary

This statute authorizes the appropriation of “such sums as may be necessary for
fiscal year 2008” to

* Destroy chemical weapons in Shchuch’ye, Russia

* Prevent biological weapons proliferation

e Allow the “[a]cceleration, expansion, and strengthening of Cooperative Threat
Reduction Program activities.”

Text of the Statute:

“[T1here are authorized to be appropriated to the Department of Defense
Cooperative Threat Reduction Program such sums as may be necessary for fiscal
year 2008 for the following purposes:

“(A) Chemical weapons destruction at Shchuch’ye, Russia.

“(B) Biological weapons proliferation prevention.

“(C) Acceleration, expansion, and strengthening of Cooperative Threat

Reduction.” 50 U.S.C. § 2922()(1)

B. Limitations

Summary

Appropriated funds “may not exceed the amounts authorized to be appropriated
by any national defense authorization act for fiscal year 2008 to the Department of
Defense Cooperative Threat Reduction Program for such purposes.” Congress requests
that the President “accelerate and expand funding” for these programs in future years.

Text of the Statute:
“The sums appropriated pursuant to paragraph (1) may not exceed the amounts
authorized to be appropriated by any national defense authorization Act for fiscal
year 2008 (whether enacted before or after the date of the enactment of this Act)
to the Department of Defense Cooperative Threat Reduction Program for such
purposes.” 50 U.S.C. § 2922(a)(2)

“It is the sense of Congress that in fiscal year 2008 and future fiscal years,
the President should accelerate and expand funding for Cooperative Threat
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Reduction programs administered by the Department of Defense and such
efforts should include, beginning upon enactment of this Act [enacted Aug. 3,
2007], encouraging additional commitments by the Russian Federation and other
partner nations, as recommended by the 9/11 Commission.” 50 U.S.C. § 2922(b)

4. Emergency Extraordinary Expense Funds—10 U.S.C. § 127

A. Source
Summary:
Funds may be authorized by

* 'The Secretary of Defense;
e 'The Inspector General of the Department of Defense;
* 'The Secretary of a Military Department within his Department.

Funds “may be spent on the approval or authority of the Secretary concerned or
the Inspector General for any purpose he determines to be proper.” The authority to
release these funds may be delegated.

Text of the Statute:

“[Tlhe Secretary of Defense, the Inspector General of the Department of
Defense, and the Secretary of a military department within his department, may
provide for any emergency or extraordinary expense which cannot be anticipated
or classified. When it is so provided in such an appropriation, the funds may
be spent on approval or authority of the Secretary concerned or the Inspector
General for any purpose he determines to be proper, and such a determination
is final and conclusive upon the accounting ofhicers of the United States. The
Secretary concerned or the Inspector General may certify the amount of any
such expenditure authorized by him that he considers advisable not to specify,
and his certificate is sufficient voucher for the expenditure of that amount.”

10 U.S.C. § 127(a)

B. Limitations

Summary

Funds over $500,000 may not be spent before the Secretary of Defense has noti-
fied the Committee on Armed Services and the Committee on Appropriations of both
the House of Representatives and the Senate and a certain amount of time has passed.

* The waiting period to spend the funds depends on the amount to be spent.
This requirement is waived if the Secretary of Defense determines that compli-
ance will compromise national security objectives.

* In this case, he must notify the committees immediately.
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Text of the Statute:
The authorizing agent must act “within the limitation of appropriations made for
the purpose.” 10 U.S.C. § 127(a)

“(1) Funds may not be obligated or expended in an amount in excess
of $500,000 under the authority of subsection (a) or (b) until the Secretary of
Defense has notified the Committee on Armed Services and the Committee on
Appropriations of the Senate and the Committee on Armed Services and the
Committee on Appropriations of the House of Representatives of the intent to
obligate or expend the funds, and—

“(A) in the case of an obligation or expenditure in excess of $1,000,000,
15 days have elapsed since the date of the notification; or

“(B) in the case of an obligation or expenditure in excess of $500,000, but
not in excess of $1,000,000, 5 days have elapsed since the date of the notification.

“(2) Subparagraph (A) or (B) of paragraph (1) shall not apply to an obligation
or expenditure of funds otherwise covered by such subparagraph if the Secretary
of Defense determines that the national security objectives of the United States
will be compromised by the application of the subparagraph to the obligation or
expenditure. If the Secretary makes a determination with respect to an obligation
or expenditure under the preceding sentence, the Secretary shall immediately
notify the committees referred to in paragraph (1) that such obligation or
expenditure is necessary and provide any relevant information (in classified form,
if necessary) jointly to the chairman and ranking minority member (or their
designees) of such committees.

“(3) A notification under paragraph (1) and information referred to in
paragraph (2) shall include the amount to be obligated or expended, as the case
may be, and the purpose of the obligation or expenditure.” 10 U.S.C. § 127(c)

5. Confidential Military Purpose Funds—Pub. L. 112-10, April 15, 20111

A. Source

Summary

The Defense Secretary, Inspector General or a secretary of a MILDEP may spend
Emergency Extraordinary Expense Funds without disclosure of their purpose. Depart-
ment of Defense Appropriations Acts generally allow for funds “to be expended upon

10 The National Defense Authorization Act for Fiscal Year 2013 does not contain similar provisions for “emer-
gencies and extraordinary expenses” with payments made on the certificate of necessity of the secretary of a Ser-
vice “for confidential military purposes.”
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the approval of the Secretary of the cognizant Military Service, and payments may
be made on their certificate of necessity for confidential military purposes.”!

Text of the Statute:
“PUBLIC LAW 112-10—APR. 15, 2011
OPERATION AND MAINTENANCE, ARMY

For expenses, not otherwise provided for, necessary for the operation and
maintenance of the Army, as authorized by law; and not to exceed $12,478,000
can be used for emergencies and extraordinary expenses, to be expended on the
approval or authority of the Secretary of the Army, and payments may be made
on his certificate of necessity for confidential military purposes, $33,306,117,000.
OPERATION AND MAINTENANCE, NAVY

For expenses, not otherwise provided for, necessary for the operation and
maintenance of the Navy and the Marine Corps, as authorized by law; and not to
exceed $14,804,000 can be used for emergencies and extraordinary expenses, to
be expended on the approval or authority of the Secretary of the Navy, and
payments may be made on his certificate of necessity for confidential military
purposes, $37,809,239,000.
OPERATION AND MAINTENANCE, AIR FORCE

For expenses, not otherwise provided for, necessary for the operation and
maintenance of the Air Force, as authorized by law; and not to exceed $7,699,000
can be used for emergencies and extraordinary expenses, to be expended on the
approval or authority of the Secretary of the Air Force, and payments may be made
on his certificate of necessity for confidential military purposes, $36,062,989,000.”

B. Limitations

Limitations are the same as Emergency Extraordinary Expense Funds (see details
in previous section). The relevant secretary or inspector general must certify that the
expenditure is necessary for confidential military purposes.

6. Joint Combined Exchange Training—10 U.S.C. § 2011

A. Source

Summary:

The commander of the special operations command or of any other unified or
specified combatant command may pay

* Expenses incurred by the SOF “in conjunction with training, and training with,
armed forces and other security forces of a friendly foreign country;”

1 The National Defense Authorization Act for Fiscal Year 2013 does not contain similar provisions for “emer-
gencies and extraordinary expenses” with payments made on the certificate of necessity of the secretary of a Ser-
vice “for confidential military purposes.”
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* Deployment expenses related to the training;
e Iftraining with a friendly developing country, “the incremental expenses incurred
by that country as the direct result of such training.”

Text of the Statute:

“Under regulations prescribed pursuant to subsection (c), the commander of
the special operations command established pursuant to section 167 of this title
[10 U.S.C. § 167] and the commander of any other unified or specified combatant
command may pay, or authorize payment for, any of the following expenses:

“(1) Expenses of training special operations forces assigned to that command
in conjunction with training, and training with, armed forces and other security
forces of a friendly foreign country.

“(2) Expenses of deploying such special operations forces for that training.

“(3) In the case of training in conjunction with a friendly developing country,
the incremental expenses incurred by that country as the direct result of such

training.” 10 U.S.C. § 2011(a)

B. Limitations

Summary

The “primary purpose” of the training must be to “train the special operations
forces of the combatant command.” The Secretary of Defense shall develop regulations
related to this funding, including a requirement that funded activities have the prior
approval of the Secretary of Defense.

Text of the Statute:

“The primary purpose of the training for which payment may be made under
subsection (a) shall be to train the special operations forces of the combatant
command.” 10 U.S.C. § 2011(b)

7. Combatant Commander Initiative Fund—10 U.S.C. § 166a

A. Source

Summary:

Funds originate from the Combatant Commander Initiative Fund within the
DoD budget account. The Chairman of the Joint Chiefs of Staff has authority to pro-
vide funds to a “commander of a combatant command” or an officer designated to
receive funds for an area without a commander of a combatant command.

Text of the Statute:
“From funds made available in any fiscal year for the budget account in the
Department of Defense known as the “Combatant Commander Initiative Fund”,
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the Chairman of the Joint Chiefs of Staff may provide funds to the commander
of a combatant command, upon the request of the commander, or, with respect
to a geographic area or areas not within the area of responsibility of a commander
of a combatant command, to an officer designated by the Chairman of the Joint

Chiefs of Staff for such purpose.” 10 U.S.C. § 166a(a)

B. Limitations

Summary

The commander of the special operations command or of any other unified or
specified combatant command may pay

* Expenses incurred by the special operations forces “in conjunction with training,
and training with, armed forces and other security forces of a friendly foreign
country”

* Deployment expenses related to the training

e Iftraining with a friendly developing country, “the incremental expenses incurred
by that country as the direct result of such training.”

Text of the Statute:

“(b) Authorized Activities.—Activities for which funds may be provided
under subsection (a) are the following:

“(1) Force training,.

“(2) Contingencies.

“(3) Selected operations.

“(4) Command and control.

“(5) Joint exercises (including activities of participating foreign countries).

“(6) Humanitarian and civic assistance, in coordination with the relevant
chief of mission to the extent practicable, to include urgent and unanticipated
humanitarian relief and reconstruction assistance.

“(7) Military education and training to military and related civilian personnel
of foreign countries (including transportation, translation, and administrative
expenses).

“(8) Personnel expenses of defense personnel for bilateral or regional
cooperation programs.

“(9) Force protection.

“(10) Joint warfighting capabilities.” 10 U.S.C. § 166a(b)

“(e) Limitations.—
“(1) Of funds made available under this section for any fiscal year—
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“(A) not more than $20,000,000 may be used to purchase items with a unit
cost in excess of the investment unit cost threshold in effect under section 2245a
of this title [10 U.S.C. § 2245a];

“(B) not more than $10,000,000 may be used to pay for any expenses of
foreign countries participating in joint exercises as authorized by subsection (b)(5);
and

“(C) not more than $5,000,000 may be used to provide military education
and training (including transportation, translation, and administrative expenses)
to military and related civilian personnel of foreign countries as authorized by
subsection (b)(7).

“(2) Funds may not be provided under this section for any activity that has
been denied authorization by Congress.” 10 U.S.C. § 166a(e)

8. Combating Terrorism Readiness Initiative Fund—10 U.S.C. § 166b

A. Source

Summary

Funds originate from the Combating Terrorism Readiness Initiatives Fund within
the budget of DoD. Funds may be provided to the “commander of a combatant com-
mand” or an officer designated to receive funds for an area without a commander of a
combatant command.

Text of the Statute:

“From funds made available in any fiscal year for the budget account in the
Department of Defense known as the “Combating Terrorism Readiness Initiatives
Fund”, the Chairman of the Joint Chiefs of Staff may provide funds to the
commander of a combatant command, upon the request of the commander, or,
with respect to a geographic area or areas not within the area of responsibility of a
commander of a combatant command, to an officer designated by the Chairman

of the Joint Chiefs of Staff for such purpose.” 10 U.S.C. § 166b(a).

B. Limitations

Summary

Funds may only be used for a specific list of activities, and may not be used
for “any activity that has been denied authorization by Congress.” Priority should be
given to “emergency or emergent unforeseen high-priority requirements for combating
terrorism.”
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Text of the Statute:

“(b) Authorized activities.—Activities for which funds may be provided
under subsection (a) are the following:

“(1) Procurement and maintenance of physical security equipment.

“(2) Improvement of physical security sites.

“(3) Under extraordinary circumstances—

“(A) physical security management planning;

“(B) procurement and support of security forces and security technicians;

“(C) security reviews and investigations and vulnerability assessments; and

“(D) any other activity relating to physical security.” 10 U.S.C. § 166b(b)

“(c) Priority.—The Chairman of the Joint Chiefs of Staff, in considering
requests for funds in the Combating Terrorism Readiness Initiatives Fund, should
give priority consideration to emergency or emergent unforeseen high-priority
requirements for combating terrorism.” 10 U.S.C. § 166b(c)

“(e) Limitations.—Funds may not be provided under this section for any
activity that has been denied authorization by Congress.” 10 U.S.C. § 166b(e)

9. Combat Mission Requirements Fund—10 U.S.C. § 167 Note2

A. Source

Summary

These funds “are amounts available to the Department of Defense for Defense-
wide procurement in the Combat Mission Requirements subaccount of the Defense-
wide Procurement Account.”

Text of the Statute:

“Combat Mission Requirements funds are amounts available to the Department
of Defense for Defense-wide procurement in the Combat Mission Requirements
subaccount of the Defense-wide Procurement account.” Pub. L. 11-383 § 123(a)
(2), codified at 10 U.S.C. § 167 note.

B. Limitations

This section does not list any limitations, although there are extensive reporting
requirements.

12 Pub. L. 111-383 § 123, as amended by Pub. L. 112-81 § 145, codified at 10 U.S.C. § 167 note.
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10. Commander’s Emergency Response Program!

A. Source

Summary

Funds were originally derived from illicit government assets seized during the
occupation of Irag, which were later supplemented with U.S. funds. The initial goal of
this program was to “respond to urgent humanitarian relief and reconstruction require-
ments . . . by carrying out programs that will immediately assist the Iragi people and
support the reconstruction of Iraq.” (June 16 memo from Ambassador Bremer)

Detailed Summary:

Ilicit assets seized during the occupation of Iraq were used to fund emergency
public work projects. Funds seized were the property of the Iraqi government, rather
than the private property of its citizens, in compliance with international law. Accord-
ing to a June 16 memo by Ambassador Bremer, as administrator of the Coalition Provi-
sional Authority, these funds should be used to “respond to urgent humanitarian relief
and reconstruction requirements within [the commanders’] areas of responsibility, by
carrying out programs that will immediately assist the Iraqi people and support the
reconstruction of Iraq.” These funds may be used to purchase, among other things,
“water and sanitary infrastructure, food production and distribution, healthcare, edu-
cation, telecommunications, projects in furtherance of economic, financial, manage-
ment improvements, transportation, and initiatives which further the rule of law and
effective governance, irrigation systems installation or restoration, day laborers to per-
form civic cleaning, purchase or repair of civic support vehicles, and repairs to civic or
cultural facilities” (FRAGO 89). Seized funds were later supplemented with funding
through U.S. appropriations.

'The National Defense Authorization Act for Fiscal Year 2013 provided a one-year
extension for funding of the Commander’s Emergency Response Program in Afghani-
stan. The amount of funding available for fiscal year 2013 was $200,000,000.

Text of the Statute:
“COMMANDERS’ EMERGENCY RESPONSE PROGRAM IN AFGHAN-
ISTAN.

“(a) ONE-YEAR EXTENSION.—

“(1) IN GENERAL.—Section 1201 of the National Defense Authorization
Act for Fiscal Year 2012 (Public Law 112-81; 125 Stat. 1619) is amended by
striking “fiscal year 2012” each place it appears and inserting “fiscal year 2013”.

13 See Mark S. Martins, “The Commander’s Emergency Response Program,” Joint Force Quarterly, Issue 37,
2005, p. 46.
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“(2) CONFORMING AMENDMENT.—The heading of subsection (a)
of such section is amended by striking “FISCAL YEAR 2012”and inserting
“FISCAL YEAR 2013”.

“(b) AMOUNT OF FUNDS AVAILABLE DURING FISCAL YEAR

2013.—Subsection (a) of such section is further amended by striking
“$400,000,000” and inserting “$200,000,000”.4

B. Limitations
“FRAGO 89 prohibited expenditures for seven categories:'>

e direct or indirect benefit of CJTF-7 forces, to include coalition forces;

* entertaining Iraqi population;

* weapons buy-back or rewards programs;

* buying firearms, ammunition, or removing unexploded ordinance;

* duplicating services available through municipal governments;

* supporting individuals or private businesses (exceptions possible, such as repair-
ing damage caused by coalition forces);

e salaries for the civil work force, pensions, or emergency civil service worker
payments.”16

Restriction on payment of rewards was later relaxed. There are additional amount
limits (both per-transaction and general spending ceilings) that depend on the level of
the commander authorizing the transaction:

* Subordinate commanders can use standard forms for purchases up to $100,000.

 For purchases above $100,000, subordinate commanders must (1) inform the
O-7/0-8 level commander in advance and (2) “obtain three competitive bids,
identify a project manager, and pay for services as progress occurred.”’

11. Pub. L. 109-163 § 1206

A. Source

Summary

This funding source was originally authorized in the FY 2006 National Defense
Authorization Act but has been consistently reauthorized every year since. The Sec-

14 pyb. L. 112-239 § 1221 (2013).

15 Headquarters, Combined Joint Task Force 7, Fragmentary Order 89 (Commander’s Emergency Response
Program (CERP) Formerly the Brigade Commander’s Discretionary Fund) to CJTF-7 OPORD 03-036 (192346
June 03) [hereinafter FRAGO 89].

16 See Martins, 2005, pp- 46—48.
17" See Martins, 2005, pp. 46—48.
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retary of Defense, “with the concurrence of the Secretary of State,” may use up to
$350 million of funds available for defense operations “to conduct or support a pro-
gram to build the capacity of a foreign country’s national military forces” to enable that
country to engage in counterterrorism operations or “participate in or support military
or stability operations in which the United States Armed Forces are a participant.”

Text of the Statute:

“The President may direct the Secretary of Defense to conduct or support a
program to build the capacity of a foreign country’s national military forces
in order for that country to—(1) conduct counterterrorist operations; or (2)
participate in or support military and stability operations in which the United
States Armed Forces are a participant.” (Pub. L. 109-163, § 1206(a))

B. Limitations

Summary

Limited to $350 million in funds. Must include elements that promote “human
rights and fundamental freedoms” or “respect for legitimate civilian authority.”

Text of the Statute:

“Required elements.—The program directed by the President under subsection (a)
shall include elements that promote—(A) observance of and respect for human
rights and fundamental freedoms; and (B) respect for legitimate civilian authority
within that country.” (Pub. L. 109-163, § 1206(b))

“(1) Annual funding limitation.—The Secretary of Defense may use up to
$200,000,000 of funds available for defense-wide operation and maintenance
for any fiscal year to conduct or support activities directed by the President
under subsection (a) in that fiscal year. (2) Assistance otherwise prohibited by
law.—The President may not use the authority in subsection (a) to provide any
type of assistance described in subsection (b) that is otherwise prohibited by any
provision of law. (3) Limitation on eligible countries.—The President may not use
the authority in subsection (a) to provide assistance described in subsection (b)
to any foreign country that is otherwise prohibited from receiving such type of
assistance under any other provision of law.” (Pub. L. 109-163, § 1206(c))

Pub. L. 109-163 § 1206—Subsequent Changes
Pub. L. 109-364 § 1206:
Program Implementation Vested in Secretary of Defense.—(1) Authority.—
Subsection (a) of section 1206 of the National Defense Authorization Act for
Fiscal Year 2006 (Pub. L. 109-163; 119 Stat. 3456) is amended by striking
“The President may direct the Secretary of Defense to” and inserting “The
Secretary of Defense, with the concurrence of the Secretary of State, may”.
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(2) Conforming amendments.—Such section is further amended—(A) in
subsection (b), by striking “directed by the President” in paragraphs (1) and (2);
(B) in subsection (c)—(i) in paragraph (1), by striking “directed by the President™;
and (ii) in paragraphs (2) and (3), by striking “The President” and inserting “The
Secretary of Defense”; (C) in subsection (d), by striking “directed by the President”
both places it appears; and (D) in subsection (¢)(2), by striking “as directed by the
President”. (b) Funding—Subsection (c)(1) of such section is further amended(1)
by striking “$200,000,000” and inserting “$300,000,000”; and (2) by striking
“defense-wide.”

Pub. L. 110-181 § 1206:

“(a) Authority.—The Secretary of Defense, with the concurrence of the Secretary
of State, is authorized during fiscal year 2008 to provide assistance to enhance
the ability of the Pakistan Frontier Corps to conduct counterterrorism operations
along the border between Pakistan and Afghanistan.(b) Types of Assistance.—
(1) Authorized elements.—Assistance under subsection (a) may include the
provision of equipment, supplies, and training. (2) Required elements.—
Assistance under subsection (a) shall be provided in a manner that promotes—
(A) observance of and respect for human rights and fundamental freedoms; and
(B) respect for legitimate civilian authority within Pakistan. (c) Limitations.—
(1) Funding limitation.—The Secretary of Defense may use up to $75,000,000
of funds available to the Department of Defense for operation and maintenance
for fiscal year 2008 to provide the assistance under subsection (a). (2) Assistance
otherwise prohibited by law.—The Secretary of Defense may not use the authority
in subsection (a) to provide any type of assistance described in subsection (b) that
is otherwise prohibited by any provision of law.”

Pub. L. 110-417 § 1206:

“(a) Building of Capacity of Additional Foreign Forces.—Subsection (a) of
sec-tion 1206 of the National Defense Authorization Act for Fiscal Year 2006
(Pub. L. 109-163; 119 Stat. 3456), as amended by section 1206 of the John Warner
National Defense Authorization Act for Fiscal Year 2007 (Pub. L. 109-364;
120 Stat. 2418), is further amended by striking “a program” and all that follows
and inserting “a program or programs as follows: (1) To build the capacity of
a foreign country’s national military forces in order for that country to—
(A) conduct counterterrorism operations; or (B) participate in or support military
and stability operations in which the United States Armed Forces are participating.
(2) To build the capacity of a foreign country’s maritime security forces to conduct
counterterrorism operations.”.(b) Funding.—Subsection (c) of such section, as so
amended, is further amended—(1) in paragraph (1), by striking “$300,000,000”
and inserting “$350,000,000”; and (2) by adding at the end the following new
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paragraph: “(4) Availability of funds for activities across fiscal years.—Amounts
available under this subsection for the authority in subsection (a) for a fiscal year
may be used for programs under that authority that begin in such fiscal year but
end in the next fiscal year.” (c) Three-Year Extension of Authority.—Subsection (g)
of such section, as so amended, is further amended—(1) by striking “September
30, 2008” and inserting “September 30, 20117 and (2) by striking “fiscal year
2006, 2007, or 2008” and inserting “fiscal years 2006 through 2011”.

Pub. L. 111-81 § 1204:

* “(1) In general.—Subsection (c) of section 1206 of the National Defense Autho-
rization Act for Fiscal Year 2006 (Public Law 109-163; 119 Stat. 3456), as
most recently amended by section 1207(a) of the Ike Skelton National Defense
Authorization Act for Fiscal Year 2011 (Public Law 111-383; 124 Stat. 4389), is
further amended in paragraph (5) by striking “fiscal year 2012” and inserting
“each of fiscal years 2012 and 20137

* “(c) One-year Extension of Authority.—Subsection (g) of such section, as most
recently amended by section 1207(b) of the ke Skelton National Defense
Authorization Act for Fiscal Year 2011 (124 Stat. 4389), is further amended—
(1) by striking “September 30, 2012” and inserting “September 30, 2013” and
(2) by striking “fiscal years 2006 through 2012” and inserting “fiscal years
2006 through 2013”.

12. Pub. L. 108-375 § 1208

A. Source

Summary

The Secretary of Defense may spend up to $25 million “to provide support to for-
eign forces, irregular forces, groups, or individuals engaged in supporting or facilitat-
ing ongoing military operations by United States special operations forces to combat
terrorism.” (Pub. L. 108-375, § 1208(a))

Text of the Statute:

“(@) AUTHORITY.—The Secretary of Defense may expend up to $25,000,000
during any fiscal year during which this subsection is in effect to provide support
to foreign forces, irregular forces, groups, or individuals engaged in supporting or
facilitating ongoing military operations by United States special operations forces
to combat terrorism.

“(b) PROCEDURES.—The Secretary of Defense shall establish procedures
for the exercise of the authority under subsection (a). The Secretary shall notify
the congressional defense committees of those procedures before any exercise of
that authority.



70 Authorities and Options for Funding USSOCOM Operations

“(0 NOTIFICATION.—Upon using the authority provided in subsection (a)
to make fundsavailable for support of an approved military operation, the Secretary
of Defense shall notify the congressional defense committees expeditiously, and
in any event in not less than 48 hours, of the use of such authority with respect
to that operation. Such a notification need be provided only once with respect to
any such operation. Any such notification shall be in writing.”
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This report examines funding mechanisms, funding sources, and inter-Service agreements,
and develops recommendations that will reduce the frequency and duration of disputes
between the United States Special Operations Command, the Military Departments, and
Geographic Combatant Commands over their respective funding responsibilities for Special
Operations Forces, especially in the use of Major Force Program (MFP) 2 and MFP 11 funds.
The funding challenges are evaluated given the requirements of a Global SOF Network
(GSN]). It is likely that the Geographic Combatant Commanders, in accordance to guidance
received from the President and Secretary of Defense, will generate requests for unplanned
activities and operations, sometimes in response to unanticipated events. Such events fall
outside planned and programmed activities, creating additional validated operational support
requirements which are unfunded and/or unbudgeted and which lead to a series of prolonged
negotiations among a variety of stakeholders to secure the funding necessary to execute the
requirements.
If the President and Congress agree to expand the use of SOF as described by the
GSN concept, then to ensure the effective employment of SOF, it is necessary to increase
the flexibility of funding available for validated but unfunded operations. The Department
of Defense will need funding solutions that are responsive to global events and yet offer
the stakeholders a reasonable means to resolve disputes associated with their funding
responsibilities while ensuring accountability.
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